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1. PROJECT PURPOSE AND BACKGROUND
Introduction
In 2016, Wake County voters approved a half-cent sales tax increase to fund public transportation
investments. As part of this investment, the Town of Cary (“Cary”) / GoCary is embarking on its
largest public transit service expansion since its inception in 2001, including new and expanded
transit service as identified in the Cary Community Plan, Wake County Transit Plan, and
associated studies and plans including the Wake Bus Plan and the Western Wake
Comprehensive Operations Analysis (additional information on each plan is provided below). To
compliment the expanded service, Cary plans to construct new bus stops for new services and
improve bus stops along existing routes.
Cary is soliciting proposals through this Request for Qualifications (“RFQ”) from qualified
engineering firms (“Consultant”) to provide turn-key professional services including design,
bidding, and construction administration of bus stop pads and related infrastructure
improvements. All improvements must meet Americans with Disabilities Act (ADA) guidelines as
well as Town of Cary, FTA, and NCDOT design specifications.
Cary Community Plan - 2040
The Town of Cary adopted a new 25-year comprehensive plan, known as the Cary Community
Plan, in January of 2017. This plan defines the Town’s long-range vision and outlines numerous
policies and initiatives designed to inform and enhance all levels of local public services that are
well coordinated with future land uses through 2040. The Cary Community Plan can be accessed
at the following URL: http://www.townofcary.org/projects-initiatives/cary-community-plan.
Wake County Transit Plan
The Wake County Transit Plan was adopted in June 2016 by the Capital Area Metropolitan
Planning Organization (CAMPO), Wake County, and the Research Triangle Regional Public
Transportation Authority (GoTriangle). The Wake County Transit Plan allocates significant
resources to the Town of Cary’s transit system (GoCary) to support the system’s growth through
2027. The Wake County Transit Plan can be accessed at the following URL:
http://goforwardnc.org/wp-content/uploads/2018/03/November-2016-Wake-TransitPlan_small.pdf
Wake Bus Plan
The Wake Bus Plan will provide a 10-year programming of bus operating and capital projects to
implement local, regional, express, and demand-response bus services through the horizon year
of the Wake County Transit Plan (2027). The Wake Bus Plan, in conjunction with a Western Wake
Comprehensive Operations Analysis, will also produce a short-range bus services development
plan specific to GoCary, which will lay out more specific routing, scheduling and bus infrastructure
development detail within the next five (5) years. The GoCary Bus Plan can be accessed at the
following URL:
http://goforwardnc.org/wp-content/uploads/2018/08/WAKE-SRTP-Transit-Svc-Chngs-Vol-3-GOCARY.pdf
Western Wake Comprehensive Operations Analysis
All of Cary’s local bus service expansion and enhancements will be further refined at a projectlevel scale by the Western Wake Comprehensive Operations Analysis and short-range bus
services plan. While the Comprehensive Operations Analysis is still under development as of the
release date of this RFQ solicitation, it is anticipated to be available to detail sites and
improvements for the project in early 2019.
GoCary Bus Stop Improvements
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Project Description
This solicitation includes two phases. Phase 1 involves design services for approximately 63 new
bus stops including pads, shelters, and associated infrastructure for various locations including a
new bus route along Chapel Hill Road, James Jackson Avenue, and Weston Parkway. The work
will vary according to the needs of each bus stop including but not limited to: site analysis,
sidewalk demolition and construction, new bus stop pad design, sidewalk improvements,
crosswalks, pedestrian signal design and modifications, and minor structures including short
retaining walls and foundations. The tentative locations are identified in Appendix C.
Phase 2 involves upgrading existing bus stops to current standards. The tentative locations have
been prioritized based on Cary’s Bus Stop Prioritization Policy and are identified in Appendix D.
The extent of Phase 2 is dependent on available funding after Phase 1 but is expected to consist
of approximately 50 bus stop locations. Both Phases may run concurrently but only after the
Consultant is given notice to proceed with Phase 2. Currently, this project is funded through a
combination of Federal Transit Administration (FTA) grant funding and Wake Transit tax funds.
The awarded Contract is subject to all applicable Federal provisions and those provisions
prescribed for third party Contracts by the Wake Transit financial assistance agreement. All
pertinent requirements of NCDOT, FTA, and any other applicable requirements shall be adhered
to by the Consultant providing professional services. It is further anticipated that this Project will
involve several stakeholders, including GoTriangle, throughout the course of the Project and the
Consultant shall be responsible for providing coordination, review, recommendations, guidance,
etc. to Cary. The attached Town of Cary Agreement for Professional Services (Appendix A) shall
be utilized for the requested professional services. The Consultant shall also be familiar with
federal and state procurement requirements and have experience working with similar projects
that utilize federal funding. Federal contract clauses will be required (Appendix B).

2. SCOPE OF WORK
The Consultant will provide all professional services required to complete the Bus Stop
Improvements Project including Design, Bidding, and Construction Administration. Cary is issuing
this RFQ and is seeking a qualified and experienced Consultant team to provide a turn-key Project
that includes the following major tasks:
▪
▪
▪

Design Phase – Consultant to provide approved plans, specifications, details,
estimate and associated permits necessary to successfully bid the GoCary Bus Stop
Improvements Project (Phase 1 & 2) for various bus stops and configurations;
Bid Phase;
Construction Phase.

Cary shall provide “Notice to Proceed” for each phase and task. The Consultant will be expected
to coordinate with Cary, NCDOT and other agencies to define Project scope, reviews, approvals,
permitting and authorizations as well as provide guidance during the analysis and
recommendations process. Upon completion of the Preliminary Engineering, the Consultant’s
services may be extended to include Right of Way and Construction Services. The Tasks are
further defined below:

GoCary Bus Stop Improvements
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This task provides the engineering services required for completion of the design for each bus
stop location. Consultant shall provide preliminary and final design work in electronic and hard
copy formats. This phase includes, but is not limited to, the following subtasks:
•
•
•
•
•
•
•
•

Project Management and Communications Plan
Schedule and Participate in design coordination meetings at Town Hall
Preliminary Site Analysis and Evaluation
Topographic Survey, Property Information and Data Collection
Preliminary Design including estimate and schedule
Permitting and Utility Coordination (including preconstruction utility relocations)
R/W acquisition related items including approved plats, legal descriptions and
associated documents needed for Cary staff to successfully negotiate and acquire right
of way and easements needed to support the project.
Final Design Package including approved plans, specifications, details, estimate,
associated permits, and any other items necessary to successfully bid construction
project(s).

Task II: Bidding
This task requires the development of the bid package as well as solicitation of bids. The
Consultant will complete the following subtasks:
•
•
•
•

Prepare Bid Package;
Schedule and facilitate Pre-bid Meeting;
Respond to Technical Questions and issue Addenda;
Schedule and facilitate Bid Opening and provide bid Recommendation.

Task III: Construction Administration
This task assumes the successful completion of Task II, ending with the contract award for the
bus stop construction. Consultant will provide sufficient oversight of the Contractor’s work to
certify the project is constructed in accordance with the plans and specifications. The Consultant
will work with the Project Manager and the Contractor to provide solutions to unanticipated design
or site issues that may emerge once construction begins. The Consultant will complete the
following subtasks:
•
•
•
•

Construction Management Plan;
Schedule and Participate in Construction Meetings;
Construction Documentation and Inspection;
Project Acceptance and Close-Out.

Meetings: The Consultant will schedule, conduct, and provide relevant materials for meetings
with appropriate agencies, staff and citizens during the design and construction administration
phase including:
▪
▪

Scoping Meeting
Monthly project status and team coordination meetings

GoCary Bus Stop Improvements
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3. PROPOSAL SUBMITTAL REQUIREMENTS
The Respondent shall submit six (6) copies of their proposal in a sealed envelope/box along with
one digital version of the proposal (in PDF format) in the submission to Cary. No facsimile or
email responses will be accepted or considered. The electronic copy shall be included in the
proposal package as a USB flash drive with the Respondent’s name and RFQ name clearly
marked. Responses must be received no later than 3:00 P.M., EST on January 4, 2019.
Submittals may be mailed or hand-delivered, see specific addresses below and any submittal
received after the deadline by any delivery method will not be considered or evaluated.
The proposal packages should be enclosed in a sealed envelope/box marked: REQUEST FOR
QUALIFICATIONS – GoCary Bus Stop Improvements – Cary Project No. ST1264 and
delivered via either of the following methods:

By Mail:
Town of Cary -Transportation & Facilities
Department, Second Floor
P.O. Box 8005
Cary, NC 27512
Attention: Kyle Hubert, P.E.
GoCary Bus Stop Improvements – Cary
Project No. ST1264

Hand-delivery*:
Town of Cary-Transportation & Facilities
Department
316 N. Academy Street, Second Floor
Cary, NC 27513
Attention: Kyle Hubert, P.E.
GoCary Bus Stop Improvements – Cary
Project No. ST1264

*FedEx, UPS or similar carrier methods may require this address for delivery. Please verify this
information with carrier.
All proposals must be submitted to the address above no later than the above indicated date. All
proposals shall be physically delivered to the office address listed above on or before the proposal
deadline in order to be considered timely, regardless of the method of delivery. This is an
absolute requirement. All risk of late arrival due to unanticipated delay—whether delivered by
hand, U.S. Postal Service, courier or other delivery service is entirely on the Consultant. It is the
sole responsibility of the Consultant to have the proposal physically delivered to the above
address by the specified time and date of opening. The time of delivery will be marked on each
proposal when received, and any proposal received after the proposal submission deadline will
be rejected. Sealed proposals, subject to the conditions made a part hereof, will be received at
the address indicated above, for furnishing and providing the services in the RFQ.
All Consultants are urged to take the possibility of delay into account when submitting a proposal.
Attempts to submit a proposal via facsimile (FAX) machine, telephone or electronic means,
including but not limited to email, in response to this RFQ shall NOT be accepted.
The RFQ is comprised of the base RFQ document, any attachments, and any addenda released
before Contract award. All attachments and addenda released for this RFQ in advance of any
Contract award are incorporated herein by reference.
If Consultants have questions, issues, or exceptions regarding any term, condition, or other
component within this RFQ, those must be submitted as questions in accordance with the
instructions in section 4 “RFQ Questions”. If Cary determines that any changes will be made as
a result of the questions asked, then such decisions will be communicated in the form of an RFQ
addendum. Cary may also elect to leave open the possibility for later negotiation and amendment
of specific provisions of the Contract. Other than through this process, Cary rejects and will not
be required to evaluate or consider any additional or modified terms and conditions submitted
with the Consultant’s proposal. This applies to any language appearing in or attached to the
GoCary Bus Stop Improvements
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document as part of the Consultant’s proposal that purports to vary any terms and conditions
rendering the proposal non-binding or subject to further negotiation. The Consultant’s proposal
shall constitute a firm offer. By execution and delivery of this RFQ response, the Consultant
agrees that any additional or modified terms and conditions, whether submitted purposely or
inadvertently, shall have no force or effect, and will be disregarded. Noncompliance with, or any
attempt to alter or delete this paragraph shall constitute sufficient grounds to reject the
Consultant’s proposal as nonresponsive.
If a Consultant desires modification of the terms and conditions of this solicitation, it is urged and
cautioned to inquire during the question period, in accordance with the instructions in this RFQ,
about whether specific language proposed as a modification is acceptable to or will be considered
by Cary. Identification of objections or exceptions to Cary’s terms and conditions in the proposal
itself shall not be allowed and shall be disregarded or the proposal rejected.

4. RFQ QUESTIONS
Questions concerning this RFQ shall be submitted in writing to Kyle Hubert via email to
kyle.hubert@townofcary.org no later than 2:00 P.M., EST on December 14, 2018. Indicate the
RFQ name and project number (if supplied) in the subject heading of the email. Respondents are
strongly advised to monitor the sites below for any additional information and/or addendums
regarding this solicitation.
http://www.townofcary.org/business-development/bids-proposals
https://www.ips.state.nc.us/IPS/Default.aspx
Only emailed questions will be addressed and answered (please type the RFQ name in the
subject line of the email). The issuance of such written responses is the only official method by
which interpretation, clarification or additional information will be given by Cary. Only requests
answered by formal written responses will be binding. Oral and other interpretations or
clarifications will be without legal effect. No personal inquiry or marketing meetings will be
conducted or allowed. The Town will not entertain further questions after December 14, 2018.

5. PROPOSAL SUBMITTAL FORMAT AND CONTENTS
The instructions below provide guidance and information to Respondents to prepare and submit
concise responses to this RFQ. The purpose is to establish the format and contents of the
proposal so that responses are complete, contain all essential information, and can be easily
evaluated.

Proposal Format
The qualifications proposal should be no longer than 12 pages (6 double-sided sheets) in length
(including cover and project manager resume). Proposals shall be presented in a well-organized
and concise manner as outlined below. Proposal shall be submitted on 8.5 x 11 paper with 11point font, stapled in the left-hand corner.

Proposal Content
The following items must be addressed in your package:
1. Introductory Letter: Respondents shall submit a clear concise response identifying the
following:
a. Name of firm,
GoCary Bus Stop Improvements
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b. Primary contact person working on the Project and his/her contact information,
c. Firm’s contact information (i.e., phone, facsimile, email, etc.),
d. Why the Town of Cary should select your firm for this work, and
e. Acknowledgment of receipt of any RFQ Addenda (if any) posted on Cary’s website
as noted in Section 4 of this solicitation.
2. Qualifications and Experience: Respondents shall submit the following information to
demonstrate their experience and qualification:
a. Provide a minimum of five (5) examples of projects illustrating similar work related
to the technical aspects and processes described in the scope of work. Include
previous work that involved multiple stakeholders with an emphasis on FTA funded
projects. Include sub-consultant (if any) capabilities as related to the scope of work.
Site specific projects of a similar nature to the Project described herein and list a
reference with contact information for each project cited.
b. Indicate (3) three previous FTA similar projects working for a local municipality, as
a Consultant, within the past five (5) years. Please include a brief project
statement, primary contact information, references and how the project was
completed within scope, budget, and schedule.
3. Project Approach and Schedule: A detailed description of how your firm proposes to
approach this Project. Include sufficient discussion of proposed methodologies,
techniques, coordination and liaising with multiple stakeholders (i.e., Cary, CAMPO,
NCDOT, sub-consultants.) and procedures for each scope of work item. Provide a
breakdown and description of tasks assigned per project team member; this can be
provided as a matrix highlighting each task item. Describe the hierarchy of project
management. Provide suggestions for any additional services and/or innovative
approaches that may enhance the value and/or affect the overall economy and
effectiveness of the Project.
Project Schedule and Budget: Maintaining Project schedule and budget is a critical
component to delivering a successful project. Include a proposed time schedule for
completion of the each task, and the method and person responsible to assure that the
time schedule and Cary’s budget will be met.
4. Project Team(s): Provide an Organization Chart of the project team specifying the
dedicated Project Manager, key personnel, and sub-consultants assigned to the team and
the availability of backup personnel that will support this Project. Include a detailed resume
for the Project Manager as well as a brief summary identifying roles and responsibilities
and general qualifications (i.e., professional registrations, certifications and/or licenses) of
each team member (including sub-consultants) in disciplines appropriate to the Project,
as well as education, availability to work on this Project, experience, and years of
experience (with current firm and other firms). Please do not list firm staff that are not
directly working on the Project team. If more than one Project Manager or team is desired,
please include this information and describe why this is necessary and how it is anticipated
to work.
5. Insurance and Contract Statement: Provide a statement that the firm will provide insurance
as specified in Appendix A – Draft Professional Services Agreement and provide a copy
of the current Certificate of Insurance. Include a statement that the Draft Professional
Services Agreement has been reviewed; that the firm is willing to meet all of the
requirements set forth therein; and that the firm is prepared to sign Cary’s agreement as
GoCary Bus Stop Improvements
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written. (Any requested amendments to the Draft Professional Services Agreement must
be specifically requested in the Proposal. Such requests will be taken into account as one
of the evaluation factors when reviewing the Proposal and may be denied by Cary in its
discretion if Consultant is awarded the Project).
6. Identification of Lawsuits and Administrative Claims/Fine): Consultants must identify all
lawsuits, administrative claims or fine proceedings Consultant has been a party to in the
past five (5) years. Include any fines levied by any governmental unit relating to the
proposed work in this RFQ such as fines from the EEOC, Department of Labor or other
unit of government.
7. Unit Labor Rates: Provide a list of billable hourly rates for all classifications of staff
assigned to the Project as well as the firm’s approved NCDOT overhead rate.
8. Participation of Disadvantaged Business Enterprise (DBE) firms in performance of the
services: The Town of Cary encourages the participation of DBE firms in contracts that
may include U.S. Department of Transportation assistance. It is the expectation of this
solicitation that selected firms will put forth good-faith efforts to include DBE certified firms
in this contract. In this section, Consultants should be clear about the types of work that
any DBE firms on the overall team are qualified to perform.
Submissions that do not fully comply with the requirements, conditions and parameters
outlined in this RFQ may be rejected by the Evaluation Committee. By submitting a
qualifications proposal, Consultants are deemed to have agreed that they will comply with all
applicable federal regulations related to the Project and as outlined in Appendix B to this RFQ.
Please also note that certifications regarding restrictions on lobbying, debarment and
suspension, and Everify will need to be provided by the selected firm before contract award.
All costs incurred in the preparation and presentation of the qualifications proposal throughout
the solicitation process shall be borne by the Consultant.

6. EVALUATION METHOD
Evaluation Criteria
All Proposals will be evaluated based on the following criteria:
1. Firm experience/reputation/workload: The Consultant’s experience in similar work and the
record of successful results of that work. Consideration will be given to the firm’s ability
to take on additional work, demonstrate understanding of Cary’s goals and purposes of
this Project, specific management approach, how well the firm’s organization structure
shows sufficient depth of its present workload, approach to managing Cary’s budget and
schedule, and the Consultant’s ability to offer the breadth and quality of services required
for this Project.
2. Response to the project objectives outlined in the scope of work: The proposed approach
for performing the work for this Project, including demonstrated understanding of scope of
work for this Project and Project deliverables. Ideas that are innovative, cost effective, or
demonstrate overall improvements that are feasible for the Project will be given weight.
3. Experience and References: Past performance on similar Local Government FTA projects
will be evaluated, with particular emphasis on whether the project was completed
successfully in accordance with the agreed upon fee, deliverables, schedule, and
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responsiveness. Working with third-party entities and outside agencies that are required
for Project performance will be given consideration.
4. Experience of the personnel assigned to this project team: A firm provides the resources,
but the individuals assigned to a project are how the job gets done. Cary will give
considerable weight to the individual qualifications of the project team members who will
be assigned to do a majority of the work on the Project. Consideration will include the
Project Manager’s individual qualifications, experience, and location, which key personnel
will be assigned to the Project, and any sub-consultant’s individual experience,
qualifications and location. The Project Manager’s past and/or current experience working
on Cary projects will be given consideration.
5. Schedule: Consideration will be given to the firm’s ability to meet schedules and
responsiveness to Cary staff.

Selection Procedures
Cary will review the Proposals and all of the information provided in the submittal package. A
selection committee comprised of Cary staff will be convened to review the proposal packages.
Cary reserves the right to reject any and/or all proposals. Consultants that are deemed
competitive by Cary may be asked to attend an interview and should make themselves available
for a presentation of their proposal to the selection committee. Each firm will be responsible for
all costs (e.g. travel and presentation materials) related to the presentation.
The selected firm will be notified by Cary and will enter into contract negotiations for receiving this
work. If no agreement can be reached with the selected Consultants, then Cary will negotiate
with another qualified firm(s).
Cary anticipates initial approval of the selected Consultant in January / February 2019 with a goal
to begin in February / March 2019 after a final Professional Services Agreement is negotiated.

7. MINIMUM REQUIREMENTS FOR CONTRACT EXECUTION
All proposal packages and materials submitted hereunder become the exclusive property of Cary.
The Town of Cary reserves the right to reject any or all submittals. This submittals request is
neither a contractual offer nor a commitment to purchase services. Cary assumes no contractual
obligation as a result of the issuance of this request, the preparation or submission of a
qualifications statement by a Consultant, the evaluation of statements, or final selection. All
submissions may be kept by Cary and may be disclosed to third parties at Cary’s discretion.

Negotiating with Offerors
A Professional Services Agreement will be negotiated with the selected Consultant based on the
proposed scope of work, deliverables, project schedule, fee schedule, and project team as
outlined in their proposal. Appendix A contains Cary’s standard “Draft” Agreement for
Professional Services that will serve as a basis for any contract with the selected Consultant.
Cary reserves the right to award a contract, based on initial offers received from Consultants,
without discussion and without conducting further negotiations. Cary may also, at its sole
discretion, have discussions with Consultants and Cary may enter into negotiations separately
with such Consultants. Cary shall not be deemed to have finally selected a Consultant until a
contract has been successfully negotiated and signed by all parties.

GoCary Bus Stop Improvements
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Responsibility for Costs
The Consultant shall be fully responsible for all costs incurred in the development and submission
of this submittal. Submittal documents should be prepared simply and economically, providing a
straightforward and concise description of the Consultant’s capabilities to satisfy the requirements
of the request. Emphasis should be placed on completeness and clarity of content. Selected
Consultants may be asked to present in person the substance of their response to Cary staff if
necessary. All costs of such presentations shall be borne solely by the Consultant.

Complete Services/Products
The Consultant shall be required to (a) furnish all tools, equipment, supplies, supervision,
transportation, and other execution accessories, services, and facilities; (b) furnish all materials,
supplies, and equipment specified and required to be incorporated in and form a permanent part
of the completed work; (c) provide and perform all necessary labor; and (d) in accordance with
good technical practice, with due diligence, and in accordance with the requirements, stipulations,
provisions, and conditions of this document and the resultant contract, execute and complete all
specified work to the satisfaction of Cary.

Public Records and Submitted Proposals from Consultant
Records received by the Town of Cary in response to a bid solicitation or a request for proposals
are public records and subject to public inspection and copying. Some bid records are public as
soon as received by Cary, others become public at bid opening and others at bid award.
The Public Records law (N.C.G.S. 132-1 et seq.) authorizes Cary to withhold from public
inspection and copying legitimate and properly marked ‘trade secrets’. If a record meets all of the
following conditions:
▪
▪
▪
▪

It is a "trade secret" as defined in G.S. 66-152(3); and
It is the property of a private "person" as defined in G.S. 66-152(2); and
It is disclosed or furnished to Cary in connection with a bid or proposal; and
It is marked as "confidential" or as a "trade secret" at the time of its initial disclosure
to Cary, then Cary may withhold that particular trade secret from a public record
inspection request.

If as part of Consultant’s bid or proposal, the Consultant submits to Cary any record, or portion of
a record, that the Consultant considers to be a trade secret meeting the definition contained in
G.S. 66-152 (2), the Consultant shall clearly mark the particular record, or portion of the record,
that meets the definition of trade secret as TRADE SECRET or CONFIDENTIAL TRADE
SECRET. In the event Cary receives a public records request for records the Consultant
designates as ‘trade secret’ Cary will notify the Consultant and give the Consultant the opportunity
to, within one week of such notification, (1) confirm in writing that the specific record, or portion of
record, that the Consultant designated as TRADE SECRET meets the requirements of G.S 1321.2 and G.S. 66-152, and the reasons therefore, and (2) to indemnify Cary in the event a
challenge is brought for the withholding of a record based on Consultant having designated it a
trade secret. Cary will only withhold the record if both conditions have been fulfilled to Cary’s
satisfaction.

Minimum Engineering Credentials
Licensure is required for professional Engineers, Architects, Landscape Architects, and other
professional services. The Architects and Engineers performing the work must be licensed
Architects or Professional Engineers in the State of North Carolina and must have good ethical
and professional standing. Any Consultant proposing to use corporate subsidiaries or subGoCary Bus Stop Improvements
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consultants must include a statement that these companies shall be properly licensed in like
fashion. It will be the responsibility of the prime consultant to verify license(s) of any corporate
subsidiary or sub-consultant prior to contract negotiations.

Consultant Qualifications
Consultants shall be required to submit evidence that they have relevant experience and have
previously delivered services similar to those required.
Consultant may additionally be required to show that they have satisfactorily performed similar
work in the past and that no claims of any kind are pending against such work. No submittal will
be deemed responsive from any Contractor/Consultants who is engaged in any work which would
impair their ability to perform or finance this work or from any Consultant with outstanding claims
pending for work of a similar nature, either completed or in progress.
No submittal will be deemed responsive from, nor will a contract be awarded to, any Consultant
who is in arrears to Cary upon any debt or contract, or who is in default, as surety or otherwise,
upon any obligation to Cary, or is deemed to be irresponsible or unreliable by Cary.
The Consultant must have the financial ability to undertake the work and assume the professional
liability. The firm(s) must have an adequate accounting system to identify costs chargeable to
the Project.

Conflict of Interest Statement
By submission of a response, the Consultant agrees that at the time of submittal, it: (1) has no
interest (including financial benefit, commission, finder’s fee, or any other remuneration) and shall
not acquire any interest, either direct or indirect, that would conflict in any manner or degree with
the performance of Consultant’s services, and (2) will not benefit from an award resulting in a
“Conflict of Interest.” A “Conflict of Interest” shall include holding or retaining membership, or
employment, on a board, elected office, department, division or bureau, or committee sanctioned
by and/or governed by Cary. Consultants shall identify any interests, and the individuals involved,
on separate paper with the response and shall understand that Cary, in consultation with legal
counsel, may reject their proposal.

Changes in Personnel
Changes to personnel on project team(s), particularly a Project Manager, are to be avoided
wherever possible. If during the contract negotiation phase the Consultant requests to make a
change to any personnel listed within the Consultant’s submitted Proposal, the request to Cary
must be made in writing and detail the proposed replacement personnel, resume(s) and reason(s)
as to why the replacement is needed. Cary will consider the request and may, or may not accept
the new personnel changes. If Cary denies the Consultant’s request for a change in personnel,
the Consultant will be required to confirm in writing that the personnel submitted within the
Consultant’s original Proposal will perform the work, or Cary will no longer consider the Consultant
as the best qualified firm and may enter into contract negotiations with the next most qualified
Consultant.
**PLEASE NOTE, IF YOU HAVE RECEIVED THIS SOLICITATION FROM A SOURCE OTHER
THAN THE TOWN OF CARY, IT IS THE RESPONDENT’S RESPONSIBILITY TO ENSURE
THAT ALL ADDENDA HAVE BEEN RECEIVED.**
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Appendix A

AGREEMENT FOR PROFESSIONAL SERVICES
(short version/licensed professional)
This Agreement for Professional Services (‘Agreement’), made as of the ____ day of
______________, 20__, by and between the Town of Cary (hereafter, "Town") and ______, a
professional _____ firm with a partner or principal registered in North Carolina as a licensed
_____ and with offices in North Carolina (hereafter, "Professional").
RECITALS
WHEREAS, Town issued a ‘Request for Proposals entitled _____ dated _____ (‘RFP’)
and
WHEREAS, Professional responded to such request with a Proposal entitled _____ and
dated _____ (‘Proposal’); and
WHEREAS, Town chose Professional to provide professional services for Town and
Professional desires to provide such services.
NOW THEREFORE, in consideration of the premises and for other good and valuable
consideration, the receipt of which is acknowledged, the parties agree as follows:
ARTICLE 1
EFFECTIVE DATE AND SCOPE OF SERVICES
1.1
1.2

1.3

1.4

The Recitals are incorporated into Agreement. This Agreement shall be effective upon
execution by both parties (‘Effective Date’).
This Agreement is for professional _____ services to be provided by Professional with
respect to the Project known as _____, located in the Town of Cary, North Carolina, and
generally consisting of _____. Professional shall provide all services including reports
and other deliverables as described herein and in Attachment A, attached hereto and
incorporated herein by reference (‘Basic Services’). Professional shall also provide
Additional Services as may from time-to-time be agreed upon by written amendment to
this Agreement (‘Written Amendment’). Basic Services and Additional Services are
collectively referred to as ‘Professional Services’ or ‘Services.’
Basic Services shall commence after Effective Date and Professional’s receipt of a Notice
to Proceed from Town and shall be performed in accordance with any schedule contained
in Agreement (sometimes ‘Milestone Dates’).
Professional represents and agrees that now and continuing for the term of Agreement,
Professional:
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a. is experienced, qualified, skilled and fully capable of performing Services in a
competent and professional manner;
b. shall exercise reasonable care and diligence, and shall act in the best interest of
Town;
c. shall act in accordance with generally accepted standards of Professional’s practice
applicable to the locality; and shall comply with this Agreement and with all applicable
federal, state and local laws, ordinances, codes, rules and regulations (collectively
‘Laws and Regulations’);
d. is qualified to do business in North Carolina and will make all necessary filings and
perform other actions required to remain in good standing with the North Carolina
Secretary of State, and possesses all necessary qualifications, licenses and certifications;
e. shall perform in a timely manner and in accordance with all Milestone Dates or
other schedules required under this Agreement, time being of the essence,
f. shall work in good faith with Town to meet requirements imposed by the federal or
state government or other funding entity if grants are used to fund any portion of
Project, and
g. the individual(s) signing Agreement have the right and power to do so and bind
Professional to the obligations set forth herein and such individuals do so personally
warrant that they have such authority.
ARTICLE 2
RESPONSIBILITIES OF PROFESSIONAL
2.1

Standard of Care
2.1.1 Professional shall assure that all drawings, specifications, plans, surveys, reports,
technical memoranda, testing protocol, designs, electronic databases and other documents
and all deliverables (‘Documents and Deliverables’) prepared by Professional are in
accordance with all Laws and Regulations.
2.1.2 Professional shall be responsible for all errors or omissions in Documents and
Deliverables and shall correct at no additional cost to Town any and all errors, omissions,
discrepancies, ambiguities, mistakes or conflicts in the Documents and Deliverables.
Professional shall reimburse Town for the aggregate cost to Town for all errors and
omissions of Professional.
2.1.3 In addition to any other damages that might be due to Town hereunder in connection
with the breach of this Agreement by Professional, Professional shall reimburse Town for
costs, damages and expenses that are the result of errors, omissions or delays of
Professional, including those of Professional’s subcontractors.
2.1.4 Professional shall expedite and accelerate its efforts as necessary to perform in
accordance with this Agreement at no additional cost to Town, if Town reasonably
determines that Professional is behind schedule.
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2.2

Key Personnel and Subcontractors. No changes in Professional’s personnel or
subcontractors designated in Attachment A as those who will provide Services shall be
permitted except with the prior written consent of Town, which consent shall not be
unreasonably withheld. Such replacement personnel and subcontractors shall have the
same or higher qualifications and experience as those being substituted. If Professional
provides any Services through the use of subcontractors, Professional shall be solely
responsible for all aspects of subcontractor(s) conduct and performance. Additionally,
Professional’s contracts with subcontractor(s) shall include a provision that, in the event
this Agreement is terminated for cause by Town, Town may take assignment of such
contract of Professional with their subcontractor.

2.3

Taxes, Permits and Licenses. Unless otherwise provided, Professional is responsible for
all applicable taxes and license fees and shall acquire all licenses and permits required by
Laws and Regulations.
ARTICLE 3
COMPENSATION FOR SERVICES

3.1

Compensation for Basic Services.
[choose one of the options below, or provide something different]
[OPTION 1 – Total Fixed Fee, payable upon completion of each phase or task]
The Total Fixed Fee for Basic Services, which is a ‘total’ fee that includes all costs and
expenses, is $____. As set forth in Attachment A, Basic Services have been divided into
‘phases’ or ‘tasks.’ The Total Fixed Fee for each phase or task is ______ or is set forth in
Attachment A.
Upon the satisfactory completion of each phase or task Professional shall submit to Town
an Invoice for that phase or task. The Invoice shall be in a form acceptable to Town and
shall show the Services performed in the completion of the phase or task.
Payments for phases or tasks that have been satisfactorily completed will be made by
Town within thirty (30) calendar days of receipt of an acceptable Invoice. In the event
Town finds any part of an Invoice not to be acceptable, it shall identify to the
Professional the part or parts which are not acceptable and shall pay the part or parts of
the Invoice which are acceptable. The Town shall have the right to deduct from payments
to the Professional any costs or damages incurred, or which may be incurred, by Town as
a result of the Professional’s failure to perform on any phase or task, following
reasonable notice and opportunity to cure such nonperformance by Professional.
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[OPTION 2 – Total Fixed Fee, payable monthly based on percentage of phase or task
completed in previous month.]
The Total Fixed Fee for Basic Services, which is a ‘total’ fee that includes all costs and
expenses, is $____. As set forth in Attachment A, Basic Services have been divided into
‘phases’ or ‘tasks.’ The Total Fixed Fee for each phase or task is ________ or is as set
forth in Attachment A.
Professional shall submit monthly to Town an Invoice for Services performed the
previous month. The Invoice shall be in a form acceptable to Town and shall show all
Services performed the previous month and the payment requested for those Services.
The requested payment shall not exceed the ratio to the Total Fee for that phase or task
that the completed Services bear to all the Basic Services required for that specific phase
or task.
Payments will be made by Town within thirty (30) calendar days of receipt of an
acceptable invoice. In the event Town finds any part of an invoice not to be acceptable, it
shall identify to the Professional the part or parts which are not acceptable and shall pay
the part or parts of the invoice which are acceptable, if any. The Town shall have the right
to deduct from payments to the Professional any costs or damages incurred, or which may
be incurred, by Town as a result of the Professional’s failure to perform on any phase or
task, following reasonable notice and opportunity to cure such nonperformance by
Professional.
OPTION 3 – Other Fee Basis. _______
[insert other fee basis here. Address all points addressed in Options 1 and 2, such as
need for invoice to be in form acceptable to town, etc…]
3.2

Compensation for Additional Services. Additional Services shall be as set forth in
Written Amendment. Payments for Additional Services that have been properly approved
and satisfactorily completed will be made by Town within thirty (30) calendar days of
receipt of an invoice that is in form and substance acceptable to Town. In the event the
Town finds any part of an invoice not to be acceptable, it shall identify to the Professional
the part or parts which are not acceptable and shall pay the part or parts of the invoice
which are acceptable, if any. Town shall have the right to deduct from payments to
Professional any costs or damages incurred, or which may be incurred, by Town as a
result of Professional’s failure to perform any Service, following reasonable notice and
opportunity to cure such nonperformance by Professional. Unless otherwise agreed,
compensation shall be on a time-spent basis at the hourly rates shown in Attachment A.

3.3

Reimbursable Expenses. There are no reimbursable expenses.
[OPTIONAL use only if the parties agree that there are reimbursable expenses:
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Reimbursable expenses are set forth on Attachment A. Town shall reimburse such
expenditures up to amounts authorized by Town to the extent such expenses are
reasonable and actually incurred by Professional. Professional shall not be entitled to any
mark-up on actual expenses incurred. ]
3.4

Accounting Records and Other Records.
Accounting records of Professional’s
compensation for Services and Additional Services (and Reimbursable Expenses, if
permitted under this Agreement) shall be maintained by Professional in accordance with
generally accepted accounting practices and shall be available for inspection and copying
by Town at mutually convenient times for a period of three (3) years after termination of
this Agreement.
ARTICLE 4
RESPONSIBILITIES OF TOWN

4.1

Cooperation and Coordination. In addition to being responsible for the duties set forth as
duties or responsibilities of Town in RFP, Town may designate, in writing, a person to
act as project manager who shall coordinate the project work and who shall be available
during working hours as often as may be reasonably required to render decisions within
guidelines established by the Town manager and to furnish information. Town shall
examine documents submitted by Professional and shall make reasonable efforts to
render timely decisions pertaining thereto so as not to unduly delay the orderly progress
of Professional’s Services.
ARTICLE 5
INSURANCE

5.1

Insurance. Professional and Professional’s permitted subcontractors shall purchase and
maintain on a primary basis and at its sole expense during the term and for three years
after the termination of this Contract insurance for the following: protection from claims
under Worker’s or Workmen’s Compensation Acts covering claims arising out of or
related to bodily injury, including bodily injury, sickness, disease or death of any of
Professional’s employees or subcontractors; Commercial General Liability Insurance,
including contractual liability and covering bodily injury, property damage, products and
completed operations and personal injury; Commercial Automobile Liability Insurance,
including owned, hired and non-owned vehicles, if any, covering bodily injury and
property damage; Cyber Liability covering infringement, information theft, release of
private information, damage, destruction and alteration of electronic information,
extortion, network security, breach response costs, and regulatory fines; and Professional
Liability/Errors & Omissions Insurance (if applicable) covering claims arising out of or
related to Professional’s performance under this Contract.
Unless otherwise specified on Attachment 1, minimum limits of insurance coverage are:
General Liability
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aggregate
Commercial Automobile Liability
$1,000,000 CSL
Commercial Excess Liability / Umbrella $1,000,000 per occurrence
Policy
Workers Compensation
Statutory Limits
Employer’s Liability
Professional Liability
Cyber Liability

$500,000 each accident
$1,000,000 per claim
$2,000,000 per claim and aggregate

The Professional may satisfy the insurance limits above with a combination of primary
and umbrella/excess liability insurance policies. Umbrella/Excess liability shall follow
form as to each of the underlying policies. Any available insurance proceeds in excess of
or broader than the specified minimum limits of insurance and coverage shall be available
to the Town.
The insurance policies are to contain, or be endorsed to contain, the following provisions:
Insurers
The minimum insurance ratings for any company insuring the Professional shall be Best's
A-. Should the ratings of any insurance carrier fall below the minimum rating, the Town
may, at its option, require the Professional to purchase insurance from a company whose
rating meets the minimum standard. Professional’s insurance carrier(s) shall be
authorized to do business in the state of North Carolina. If Professional is unable to find
an authorized carrier for any line of insurance coverage, Professional shall notify Town in
writing.
Additional Insured Status
All insurance policies (except Workers Compensation and Professional Liability) shall
name the Town, its elected officials, officers, employees and volunteers as an additional
insured.
Notice of Cancellation
Each policy shall provide that the Town shall receive not less than thirty (30) days prior
written notice, when available, of any cancellation or non-renewal of coverage of any of
the policies. Upon notice of such cancellation, non-renewal or if a policy’s limits are
exhausted, Professional shall procure substitute insurance so as to assure Town that the
minimum limits of coverage are maintained continuously throughout the periods
specified herein.
Primary
Professional’s insurance coverage shall be primary for any claims related to this
agreement.
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Waiver of Subrogation
The insurer shall have no right of recovery or subrogation against Town, its agents or
agencies, it being the intention of the parties that the insurance policies shall protect
Town and be primary coverage for any and all losses covered by the policies.
Verification of Coverage
A certificate of insurance and all endorsements required shall be provided at, or prior to,
execution of this Contract. The Town’s review or acceptance of certificates of insurance
shall neither relieve Professional of any requirement to provide the specific insurance
coverage set forth herein nor shall it constitute a waiver or acknowledgement of
satisfaction of the specific insurance requirements set forth in this Contract.
Certificate Holder address should read:
Town of Cary
PO Box 8005
Cary, NC 27512-8005
Special Risks or Circumstances
The Town reserves the right to modify these requirements, including limits, based on the
nature of the risk, prior experience, insurer, coverage, or other special circumstances.

ARTICLE 6
DAMAGES AND REMEDIES
6.1

Services, Reimbursement and Deductions.
6.1.1 Professional shall reimburse Town for costs, damages and expenses, including
reasonable attorney’s fees and expert’s fees incurred by Town if such costs, damages and
expenses are the result of any error, omission or delay of, or failure by Professional to
perform as required by Agreement.
6.1.2 In addition to any other remedies available to Town, Town shall have the right to
deduct from payments to the Professional any costs, damages and expenses, including
reasonable attorney’s fees, that have been or may be incurred by Town as a result of
Professional’s failure to perform as required by Agreement.

6.2

Indemnities.
6.2.1 General Indemnity. To the fullest extent permitted by Laws and Regulations,
Professional shall indemnify and hold Town, its officers and employees, harmless from
and against all claims, costs, charges, civil penalties, fines, losses, liabilities and damages
(including but not limited to reasonable professionals’ fees and charges and all court or
other dispute resolution costs), by whomsoever brought or alleged, arising out of,
resulting from, or in connection with (a) any breach by Professional of any term or
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condition of this Agreement or Written Amendment, (b) any breach or violation by
Professional of any applicable Law or Regulation, or (c) any other cause resulting from
any act or failure to act by Professional under this Agreement or Written Amendment, but
only to the extent caused by any negligence or omission of Professional. This
indemnification shall survive the termination of this Agreement.
6.2.2 Intellectual Property Indemnity. To the fullest extent permitted by Laws and
Regulations, Professional shall indemnify and hold Town, its officers and employees
harmless from and against all claims, costs, charges, civil penalties, fines, losses,
liabilities and damages (including but not limited to all professionals’ fees and charges
and all court or arbitration or other dispute resolution costs), by whomsoever brought or
alleged, arising out of or related to infringement of patent rights, copyrights, or other
intellectual property rights, except with respect to designs, processes or products of a
particular manufacturer expressly required by the Town in writing. If Professional has
reason to believe the use of a required design, process or product is an infringement of a
patent, copyright or other intellectual property, the Professional shall be responsible for
such loss unless such information is promptly given to the Town.
6.3

Non-Exclusivity of Remedies/No Waiver of Remedies. A party’s selection of one or
more remedies for breach of this Agreement shall not limit that party’s right to invoke any
other remedy available under this Agreement or by law. No delay, omission or
forbearance to exercise any right, power or remedy accruing to a party shall impair any
such right, power or remedy or shall be construed to be a waiver of any breach hereof or
default hereunder. Every such right, power or remedy may be exercised from time-to-time
and as often as deemed expedient.

6.4

Waiver of Damages. Professional shall not be entitled to, and hereby waives any
monetary claims for, or damages arising from or related to, lost profits, lost business
opportunities, unabsorbed overhead or any consequential damages.

ARTICLE 7
AMENDMENTS TO AGREEMENT
7.1

Changes in the Basic Services. Changes in the Basic Services and entitlement to
additional compensation or a change in duration or any other term of this Agreement shall
be made only by a Written Amendment executed by both parties. Town may, without
invalidating Agreement, make written changes in Services by preparing and executing a
Written Amendment for review and execution by Professional. Within three (3) days of
receipt of such Written Amendment, Professional shall notify Town in writing of any
change contained therein that Professional believes significantly increases or decreases
Services and request an adjustment in compensation with respect thereto. If Written
Amendment significantly increases or decreases Services, the compensation may be
equitably adjusted.
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ARTICLE 8
TERMINATION AND SUSPENSION
8.1

Termination for Convenience of Town. This Agreement may be terminated without cause
by Town and for its convenience upon ten (10) days written notice to Professional.

8.2

Other Termination. After ten (10) days written notice to the other party of its material
breach of the Agreement, this Agreement may be terminated by the noticing party,
provided that the other party has not taken all reasonable actions to remedy the breach.

8.3

Compensation After Termination.
8.3.1
In the event of termination for the convenience of Town, Professional shall be
paid that portion of its fees and expenses that it has earned to the date of termination, plus
five percent (5%) of its Compensation for Basic Services earned to date or of its unearned
Compensation for Basic Services, whichever is less, less any costs or expenses incurred
or anticipated to be incurred by Town due to errors or omissions of Professional. Upon
receiving notice of termination, Professional shall immediately terminate any ongoing
Services it is to provide hereunder.
8.3.2
In the event of termination by reason of a material breach of the Agreement by
Town, Professional shall be entitled to the same compensation as it would have received
had Town terminated the Agreement for convenience, and Professional expressly agrees
that said compensation is fair and appropriate as liquidated damages for any and all costs
and damages it might incur as a result of such termination.
8.3.3
In the event of termination by reason of a material breach of the Agreement by
Professional, Professional shall be paid that portion of its fees and expenses that it has
earned to the date of termination, less any costs or expenses incurred or anticipated to be
incurred by Town due to errors or omissions of Professional or by reason of
Professional’s breach of this Agreement.
8.3.4
Should this Agreement be terminated for any reason, Town shall nevertheless
have the right to require Professional to (a) turn over to Town all finished or unfinished
Documents and Deliverables and (b) expend such additional effort as may be necessary to
provide to the Town professionally certified and sealed reports and such other
information and materials as may have been accumulated by Professional in the
performance of this Agreement, whether completed or in process. If Professional
provides such certified and sealed information as outlined above, Professional shall be
compensated in accordance with this Agreement.

8.4

Survival. Termination of this Agreement, for whatever reason, shall not terminate a
party’s representations and warranties nor nullify any indemnity hereunder.
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8.5

Suspension
8.5.1
Town may order Professional in writing to suspend, delay or interrupt all or any
part of the Services for the convenience of Town.
8.5.2
In the event Professional believes that any suspension, delay or interruption of
the Services ordered by Town may require an extension of the duration of Basic Services
or an increase in the level of staffing by Professional, it shall so notify Town and propose
an amendment to Agreement, which shall be effective only upon the written approval of
Town. In the event the duration of Basic Services is extended or shortened or the level of
staffing by Professional is increased or decreased, the Compensation for Basic Services
may be equitably adjusted by Written Amendment.
8.5.3
A suspension, delay or interruption of the Services shall not terminate this
Agreement; provided, however, that if such suspension, delay or interruption causes a
suspension of Services for a period exceeding ninety (90) days, the Compensation for
Basic Services may be equitably adjusted by Written Amendment.
ARTICLE 9
OWNERSHIP OF DOCUMENTS AND DELIVERABLES

9.1

Ownership of Documents and Deliverables. Town shall be granted, at no additional cost,
ownership of all drawings, specifications, plans, surveys, reports, technical memoranda,
testing protocol, designs, electronic databases and other documents or instruments
identified as ‘deliverables’ herein or which, by their nature, are designed to be delivered
to Town under this Agreement. Professional shall turn over to Town in good unaltered
condition, reproducibles as described in Section 10.8 of all Deliverables prior to final
payment, if not delivered earlier hereunder, or within seven (7) days after termination if
this Agreement is terminated for any reason. Professional may retain one set of
Deliverables for its records.

9.2

Termination. In the event of termination, for whatever reason, should Town use drawings
or other Documents or Deliverables for completion of the Project, Town shall, to the
extent allowed by law and covered by insurance, indemnify and hold Professional
harmless from and against any cost, expense, damage or claim arising out of the loss of
life, personal injury or damage to tangible property occasioned wholly or in part by any
act or omission by Town or a Professional in connection with Town’s improper use (or
misuse) of Documents and Deliverables.

9.3

Other Projects. Documents and Deliverables may be used by Town for any reason not
related to this Project without additional compensation to the Professional. Such use of
Documents and Deliverables by Town for other projects shall be at the full risk of Town
and Town shall indemnify and hold Professional harmless, to the extent allowed by law
and covered by insurance, from and against any costs, expense, damage or claim arising
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out of the loss of life, personal injury or damage to tangible property occasioned wholly or
in part by any act or omission by Town, its agents or employees, in connection with
Town’s improper use (or misuse) of Documents and Deliverables.
ARTICLE 10
ADDITIONAL PROVISIONS
10.1

Dissemination of Information. Town takes efforts to assure that accurate information
about the Town is disseminated such that neither the public trust nor the public’s
perception of Town impartiality is compromised. Professional, mindful of those efforts,
agrees that it shall not publicly disseminate any information concerning Services without
prior approval of Town. Any approval by Town may be given with certain stipulations,
such as Town’s participation in the creation of the public product or Town’s review and
the option to refuse ultimate release of the final product should it fail to meet the Town’s
standards and goals. Publicly disseminate means but is not limited to electronic, video,
audio, photographic or hard copy materials serving as, in whole or part, advertising, sales
promotion, professional papers or presentations, news releases, articles, or other media
products, and/or Professional’s business collateral pieces.
Notwithstanding the
foregoing, the parties agree that Professional may list Town as a reference in response to
requests for proposal and may identify the Town as a customer in presentations to
potential customers.

10.2

Limited Assignment/Delegation. This Agreement shall bind Professional and its
successors and permitted assigns. Professional shall not assign or transfer its rights or
interest in Agreement (including the right to payment), nor shall Professional delegate its
duties under Agreement, without the Town’s written consent, which the Town may grant
or withhold in its sole discretion. The Town’s consent shall not release Professional of
any obligation under Agreement and Professional and permitted assigns shall be subject
to all of Town’s defenses. Any attempt to assign Agreement without the prior written
approval of Town shall be void. If Professional utilizes approved subcontractors,
Professional shall be responsible for the scheduling, completeness, quality, accuracy and
timeliness of all their work. Town has the right to request that any subcontractor be
replaced due to unsatisfactory performance.

10.3

Governing Law. The parties acknowledge Agreement is a “business contract” subject to
the provisions of N.C.G.S. Chapter 1G and agree that Agreement and the rights and
duties of the Parties shall be governed by the laws of the State of North Carolina, without
regards to conflict of laws provisions. The Parties further agree that any dispute arising
from Agreement shall be litigated in the courts of the State of North Carolina and any and
all suits or actions related to Agreement shall be brought exclusively in Wake County,
North Carolina. Service of process may be effected by delivery by any method permitted
under the N.C. Rules of Civil Procedure on the office or individual specified in Paragraph
10.9 ‘Notice’ or on any officer of the Contractor.
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10.4

Dispute Resolution. No services shall be delayed or postponed pending the resolution of
any dispute unless Town otherwise agrees in writing. Any and all suits or actions to
enforce, interpret or seek damages with respect to any provision of, or the performance or
non-performance of, this Agreement shall be brought exclusively in the General Court of
Justice of North Carolina sitting in Wake County, North Carolina and it is agreed by the
parties that no other court shall have jurisdiction or venue with respect to such suits or
actions. If and to the extent the project is subject to the dispute resolution requirement of
N.C.G.S. 143-128(f1), then Professional shall participate in the Town’s dispute resolution
process which shall be considered part of Basic Services unless specifically agreed
otherwise herein.

10.5

Entire Agreement; Amendments to Agreement. This Agreement represents the entire and
integrated agreement between the Parties and supersedes all prior negotiations,
representations, or agreements, either written or oral, including clickthrough agreements,
clickwrap agreements, clickwrap licenses, or similar non-reciprocal agreements
(collectively, “clickthrough agreement”). Agreement may be amended only by written
amendment signed by both parties. Neither party may amend, or seek to amend, this
Agreement by clickthrough agreement.

10.6

Severability. If any provision of this Agreement is held as a matter of law to be
unenforceable, the remainder of this Agreement shall be enforceable without such
provision.

10.7

Conduct. Town has adopted a Mission Statement and Statement of Values. To support
these values, Town has published Working with the Town of Cary—A Guide for
Temporary Employees, Contractors, Consultants, and Volunteers. To the extent
consistent with the terms and conditions of Agreement, Professional agrees to support and
abide by the policies and elements contained in the chapters titled ‘Our Culture’ and
‘Working with the Media’ in such publication.

10.8 Protocol for Documents and Deliverables. Professional shall provide all Documents and
Deliverables in electronic form to the Town in read-only MS-Windows compatible format
(including either screen readable .pdf or HTML formats). All drawings shall be CAD
generated and shall be provided on electronic media downloadable onto an AutoCAD
based system. In order to meet US Justice Department standards for Internet accessibility,
all Deliverables (draft and final) intended for presentation on the Town of Cary’s Web site
must be provided in a manner and format compatible, consistent, and in compliance with
all Town technology standards. Such material must be provided in screen readable PDF or
HTML versions, be screen-reader friendly and contain alternate text tags of no more than
34 characters. In the event that Professional notices any errors in electronic data provided
to the Town under this Agreement, Professional shall immediately notify Town, and if
Professional provided such electronic data, Professional shall immediately replace same
with correct versions thereof.

Appendix A

12

[rev. June 2018]

10.9 Notice. Whenever any provision of this Agreement requires the giving of written notice, it
will be deemed to have been validly given if (i) delivered in person to the Project
Manager, if to the Town, or to the Project Manager, or equivalent position, or
officer/member of the entity that is the Professional, if to the Professional, or (ii) if
delivered at or sent by a nationally recognized overnight courier service or overnight
express mail or registered or certified mail, postage prepaid, to the Town’s or
Professional’s address. The date of said notice shall be the date of such delivery or
mailing.
The notice address for the Town shall be:
_________ Department
Town of Cary
PO Box 8005 / 316 North Academy Street
Cary, NC 27512
The notice address for the Professional shall be:
__________
__________
__________
10.10 Gifts and Favors. Professional shall become aware of and comply with laws related to
gifts and favors, conflicts of interest and the like, including G.S. §14-234, G.S. §133-1,
and G.S. §133-32.
10.11 Independent Contractor. Professional is an independent contractor and is solely
responsible for its Services and the supervision of its employees and permitted
subcontractors. All persons assigned by Professional to provide Services pursuant to this
Agreement shall, for all purposes of this Agreement, be considered employees of
Professional only. Professional shall assume the sole and exclusive responsibility for the
payment of wages to individuals for services performed under this Agreement and the
withholding of all applicable Federal, State, and local taxes, unemployment insurance,
and maintaining workers compensation coverage in an amount and under such terms as
required by law. If Town notifies Professional in writing that any person providing
Services appears to be incompetent, disorderly, or otherwise unsatisfactory to Town, such
person shall be removed from the project and shall not again be employed on it except
with the prior written consent of Town. No extension to any “Milestone Date” or
completion date will be granted for replacement of such personnel or subcontractors.
10.12 Public Records. Professional acknowledges that records made or received in connection
with the transaction of public business are public records and subject to public records
requests. Town may provide copies of such records, including copyrighted records, in
response to public record requests, except that, upon request of and indemnification by
Professional, the Town will not disclose records that meet all of the requirements of a
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trade secret as set forth in N.C.G.S. 66-152, that are specifically designated as a “trade
secret” or “confidential” at the time of initial disclosure by contractor, and that are
otherwise entitled to protection under N.C.G.S. 132-1.2(1). Professional shall make
Town aware of any public records requests made in regard to Services or this Agreement.
10.13 Resolving Discrepancies. Except as otherwise stated in Agreement, the provisions of
Agreement take precedence in resolving any conflict, error, ambiguity or discrepancy
between the provisions of the Agreement and the Attachments and the provisions of any
standard, specification, manual, code or instruction of any technical society, organization
or association (collectively ‘Other Standards’), provided that if any of the Other
Standards impose a more stringent standard or obligation upon Professional than in the
Agreement, the Other Standard shall take precedence in resolving any conflict, error,
ambiguity or discrepancy between the provisions of this Agreement and the Other
Standard.
10.14 Electronic Version of Agreement. Town may convert a signed original of this Agreement
to an electronic record pursuant to an approved North Carolina Department of Cultural
Resources approved procedure and process for converting paper records to electronic
records for record retention purposes. Such electronic record of this Agreement shall be
deemed for all purposes to be an original signed Agreement.
10.15 Verification of Work Authorization. Professional, and all subcontractors, shall comply
with Article 2, Chapter 64, of the North Carolina General Statutes.
10.16 No Third Party Beneficiaries. There are no third party beneficiaries to Agreement.
10.17 Nondiscrimination.
Neither party shall discriminate on any prohibited basis.
Professional shall comply with the Americans with Disabilities Act of 1990 (“ADA”).
10.18 Pre-Audit Requirement. This Agreement has not been fully executed and is not effective
until the Preaudit Certificate (if required by NCGS 159-28) has been affixed and signed
by the Town of Cary finance officer or deputy finance officer.
10.19 Performance of Government Functions. Nothing contained in this Agreement shall be
deemed or construed so as to restrict or inhibit the Town’s police powers or regulatory
authority.
10.20 Principles of Interpretation and Definitions. In this Agreement, unless the context requires
otherwise: (1) The singular includes the plural and the plural the singular. The pronouns
“it” and “its” include the masculine and feminine. (2) References to statutes or regulations
include all statutory or regulatory provisions consolidating, amending, or replacing the
statute or regulation. References to contracts and agreements shall be deemed to include
all amendments to them. The words “include,” “including,” etc. mean include, including,
etc. without limitation. (3) References to a “Section” or “section” or “paragraph” shall
mean a section or paragraph of this Agreement. (4) “Contract” and “Agreement,” whether
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or not capitalized, refer to this instrument. (5) Titles of sections, paragraphs, and articles
are for convenience only, and shall not be construed to affect the meaning of this
Agreement. (6) “Duties” includes obligations. (7) The word “person” includes natural
persons, firms, companies, associations, partnerships, trusts, corporations, governmental
agencies and units, and other legal entities. (8) The word “shall” is mandatory. (9) The
word “day” means calendar day. (10) Normal business hours means Monday through
Friday from 8:00a.m. until 5:00p.m. Eastern Standard Time.
10.21 Further Assurances. Professional agrees that it will cooperate with Town and will execute
and deliver, or cause to be delivered, all such other instruments, and will take all such
other actions, as Town may reasonably request from time to time in order to effectuate the
provisions and purposes of Agreement.
10.22 No Waiver of Sovereign or Qualified Immunity. Nothing in this Agreement shall be
construed to mandate purchase of insurance by Town pursuant to N.C.G.S. 160A-485 or
to in any way waive Town's defense of sovereign or governmental immunity from any
cause of action alleged or brought against any Party for any reason if otherwise available
as a matter of law. No officer, agent or employee of Town shall be subject to any
personal liability by reason of the execution of this Agreement or any other documents
related to the transactions contemplated hereby. Such officers, agents, or employees shall
be deemed to execute this Agreement in their official capacities only, and not in their
individual capacities. This section shall not relieve any such officer, agent or employee
from the performance of any official duty provided by law.
10.23 Federal Funds. Professional shall make all necessary inquiries to correctly identify the
source of funding for Agreement. If the source of funds for Agreement is federal funds,
the following federal provisions apply pursuant to 2 C.F.R. § 200.326 and 2 C.F.R. Part
200, Appendix II (as applicable), unless a more stringent state or local law or regulation is
applicable: Equal Employment Opportunity (41 C.F.R. Part 60); Davis-Bacon Act (40
U.S.C. 3141-3148); Copeland “Anti-Kickback” Act (40 U.S.C. 3145); Contract Work
Hours and Safety Standards Act (40 U.S.C. 3701-3708); Clean Air Act (42 U.S.C. 74017671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-1387); Debarment
and Suspension (Executive Orders 12549 and 12689); Byrd Anti-Lobbying Amendment
(31 U.S.C. 1352); Procurement of Recovered Materials (2 C.F.R. § 200.322); and Record
Retention Requirements (2 CFR § 200.324).

IN WITNESS WHEREOF, Professional and Town, being duly authorized, have caused
these presents to be signed in their names as of the day and year first above written, on the
following pages.
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[See: Signature Requirements for Town of Cary Contracts]
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Attachment A – Basic Services/Scope of Services
Any services described in Agreement as Basic Services are Basic Services to be provided to
Town by Professional. Additionally:
the Town of Cary’s Request for Proposals, entitled ______________ Town of Cary Project
_____, dated __________ ; and Sections_____/Pages ____ of Professional’s Proposal entitled
______________ and dated ______________ further describe Basic Services.
Basic Services are further described below.

Milestone Dates, Key Personnel who will be providing Services and Compensation for Services
may also be set forth in this Attachment.
Any services described as Additional Services shall be considered Additional Services to be
provided in accordance with Agreement upon execution by Town of a Written Amendment
specifying that such services shall be provided.
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Attachment B –
Insurance Requirements, if Different from that Provided in Agreement
and Insurance Certificate
[insert different insurance requirements]

[Attach Insurance Certificate Provided by PROFESSIONAL prior to executing agreement.]
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T OW N O f C A R Y

REQUEST FOR QUALIFICATIONS
TRANSPORTATION & FACILITIES DEPARTMENT

North Carolina

Appendix B: Federal Regulations

GoCary Bus Stop Improvements

Appendix B

Federally Required Contract Clauses
A.1

ACCESS TO RECORDS AND REPORTS

A.2

BONDING REQUIREMENTS

A.3

BUS TESTING

A.4

BUY AMERICA REQUIREMENTS

A.5

CARGO PREFERENCE REQUIREMENTS

A.6

CHARTER SERVICE

A.7

CLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT

A.8

CIVIL RIGHTS LAWS AND REGULATIONS

A.9

DISADVANTAGED BUSINESS ENTERPRISE (DBE)

A.10

EMPLOYEE PROTECTIONS

A.11

ENERGY CONSERVATION

A.12

FLY AMERICA

A.13

GOVERNMENT-WIDE DEBARMENT AND SUSPENSION

A.14

LOBBYING RESTRICTIONS

A.15

NO GOVERNMENT OBLIGATION TO THIRD PARTIES

A.16

PATENT RIGHTS AND RIGHTS IN DATA

A.17

PRE-AWARD AND POST-DELIVERY AUDITS OF ROLLING STOCK PURCHASES

A.18

PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS

A.19

PUBLIC TRANSPORTATION EMPLOYEE PROTECTIVE ARRANGEMENTS

A.20

RECYCLED PRODUCTS

A.21

SAFE OPERATION OF MOTOR VEHICLES

A.22

SCHOOL BUS OPERATIONS

A.23

SEISMIC SAFETY

A.24

SUBSTANCE ABUSE REQUIREMENTS

A.25

TERMINATION

A.26

VIOLATION AND BREACH OF CONTRACT
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A.1

ACCESS TO RECORDS AND REPORTS

49 U.S.C. § 5325(g)
2 C.F.R. § 200.333
49 C.F.R. part 633

Access to Records and Reports

a. Record Retention. The Contractor will retain, and will require its subcontractors of all tiers
to retain, complete and readily accessible records related in whole or in part to the contract,
including, but not limited to, data, documents, reports, statistics, sub-agreements, leases,
subcontracts, arrangements, other third party agreements of any type, and supporting
materials related to those records.
b. Retention Period. The Contractor agrees to comply with the record retention requirements
in accordance with 2 C.F.R. § 200.333. The Contractor shall maintain all books, records,
accounts and reports required under this Contract for a period of at not less than three (3)
years after the date of termination or expiration of this Contract, except in the event of
litigation or settlement of claims arising from the performance of this Contract, in which
case records shall be maintained until the disposition of all such litigation, appeals, claims or
exceptions related thereto.
c. Access to Records. The Contractor agrees to provide sufficient access to FTA and its
contractors to inspect and audit records and information related to performance of this
contract as reasonably may be required.
d. Access to the Sites of Performance. The Contractor agrees to permit FTA and its contractors
access to the sites of performance under this contract as reasonably may be required.
A.2
BONDING REQUIREMENTS
2 C.F.R. § 200.325
31 C.F.R. part 223
Not applicable to this procurement.

A.3

BUS TESTING

49 U.S.C. § 5318(e)
49 C.F.R. part 665
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Not applicable to this procurement.
A.4

BUY AMERICA REQUIREMENTS

49 U.S.C. 5323(j)
49 C.F.R. part 661
Not applicable to this procurement.

A.5

CARGO PREFERENCE REQUIREMENTS

46 U.S.C. § 55305
46 C.F.R. part 381
Not applicable to this procurement.

A.6

CHARTER SERVICE

49 U.S.C. 5323(d) and (r)
49 C.F.R. part 604
Not applicable to this procurement.

A.7

CLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT

42 U.S.C. §§ 7401 – 7671q
33 U.S.C. §§ 1251-1387
2 C.F.R. part 200, Appendix II (G)

The Contractor agrees:
1)
2)
3)

It will not use any violating facilities;
It will report the use of facilities placed on or likely to be placed on the U.S. EPA “List of
Violating Facilities;”
It will report violations of use of prohibited facilities to FTA; and
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4)

It will comply with the inspection and other requirements of the Clean Air Act, as
amended, (42 U.S.C. §§ 7401 – 7671q); and the Federal Water Pollution Control Act as
amended, (33 U.S.C. §§ 1251-1387).

A.8

CIVIL RIGHTS LAWS AND REGULATIONS

Civil Rights and Equal Opportunity
The OWNER is an Equal Opportunity Employer. As such, the OWNER agrees to comply with all
applicable Federal civil rights laws and implementing regulations. Apart from inconsistent
requirements imposed by Federal laws or regulations, the OWNER agrees to comply with the
requirements of 49 U.S.C. § 5323(h) (3) by not using any Federal assistance awarded by FTA to
support procurements using exclusionary or discriminatory specifications.
Under this Agreement, the Contractor shall at all times comply with the following requirements
and shall include these requirements in each subcontract entered into as part thereof.
1. Nondiscrimination. In accordance with Federal transit law at 49 U.S.C. § 5332, the
Contractor agrees that it will not discriminate against any employee or applicant for
employment because of race, color, religion, national origin, sex, disability, or age. In addition,
the Contractor agrees to comply with applicable Federal implementing regulations and other
implementing requirements FTA may issue.
2. Race, Color, Religion, National Origin, Sex. In accordance with Title VII of the Civil
Rights Act, as amended, 42 U.S.C. § 2000e et seq., and Federal transit laws at 49 U.S.C. §5332,
the Contractor agrees to comply with all applicable equal employment opportunity
requirements of U.S. Department of Labor (U.S. DOL) regulations, "Office of Federal Contract
Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 C.F.R. chapter
60, and Executive Order No. 11246, "Equal Employment Opportunity in Federal Employment,"
September 24, 1965, 42 U.S.C. § 2000e note, as amended by any later Executive Order that
amends or supersedes it, referenced in 42 U.S.C. § 2000e note. The Contractor agrees to take
affirmative action to ensure that applicants are employed, and that employees are treated
during employment, without regard to their race, color, religion, national origin, or sex
(including sexual orientation and gender identity). Such action shall include, but not be limited
to, the following: employment, promotion, demotion or transfer, recruitment or recruitment
advertising, layoff or termination; rates of pay or other forms of compensation; and selection
for training, including apprenticeship. In addition, the Contractor agrees to comply with any
implementing requirements FTA may issue.
3. Age. In accordance with the Age Discrimination in Employment Act, 29 U.S.C. §§ 621634, U.S. Equal Employment Opportunity Commission (U.S. EEOC) regulations, “Age
Discrimination in Employment Act,” 29 C.F.R. part 1625, the Age Discrimination Act of 1975,
as amended, 42 U.S.C. § 6101 et seq., U.S. Health and Human Services regulations,
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“Nondiscrimination on the Basis of Age in Programs or Activities Receiving Federal Financial
Assistance,” 45 C.F.R. part 90, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees
to refrain from discrimination against present and prospective employees for reason of age. In
addition, the Contractor agrees to comply with any implementing requirements FTA may issue.
4. Disabilities.
In accordance with section 504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. § 794, the Americans with Disabilities Act of 1990, as amended, 42 U.S.C.
§ 12101 et seq., the Architectural Barriers Act of 1968, as amended, 42 U.S.C. §4151 et seq.,
and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it will not discriminate
against individuals on the basis of disability. In addition, the Contractor agrees to comply with
any implementing requirements FTA may issue.

A.9

DISADVANTAGED BUSINESS ENTERPRISE (DBE)

49 C.F.R. part 26
The contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 C.F.R. part 26 in the award and administration of DOT-assisted
contracts. Failure by the contractor to carry out these requirements is a material breach of this
contract, which may result in the termination of this contract or such other remedy as the
recipient deems appropriate, which may include, but is not limited to:
(1) Withholding monthly progress payments;
(2) Assessing sanctions;
(3) Liquidated damages; and/or
(4) Disqualifying the contractor from future bidding as non-responsible.
§26.13(b).

49 C.F.R.

Applicability
This project is funded wholly or in part with financial assistance from the U.S. Department of
Transportation (DOT) through FTA. It is subject to the Disadvantaged Business Enterprise
Program 49 C.F.R. 26 regarding the participation by Disadvantaged Business Enterprises in the
Department of Transportation programs and to any other applicable federal and state
regulations. The requirements of this program are mandatory. Particular attention is directed to
the following matter:
A bidder/proposer who is not in compliance with the requirements of the applicable
regulations or these specifications shall not be awarded this contract. Noncompliance after
award of contract constitutes a breach of the contract and may result in termination of the
contract or other appropriate remedy for such breach.
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DBE Policy and Obligations
It is the policy of the TOWN to ensure that DBEs as defined in part 26, have an equal
opportunity to receive and participate in DOT-assisted contracts. It is also our policy:
• To ensure nondiscrimination in the award and administration of DOT - assisted
contracts;
• To create a level playing field on which DBEs can compete fairly for DOT-assisted
contracts;
• To ensure that the DBE Program is narrowly tailored in accordance with applicable law;
• To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are
permitted to participate as DBEs;
• To help remove barriers to the participation of DBEs in DOT-assisted contracts;
• To assist the development of firms that can compete successfully in the market place
outside the DBE Program.
This Contract is subject to 49 C.F.R. part 26. Therefore, the Contractor must satisfy the
requirements for DBE participation as set forth herein. These requirements are in addition to
all other equal opportunity employment requirements of this Contract.
The OWNER shall
make all determinations with regard to whether or not a Bidder/Offeror is in compliance with
the requirements stated herein. In assessing compliance, the OWNER may consider during its
review of the Bidder/Offeror’s submission package, the Bidder/Offeror’s documented history of
non-compliance with DBE requirements on previous contracts with the OWNER.
Contract Assurance
The following statement is required in the agreement between the OWNER and its contractor on
this project and must also be included in each subcontract the prime contractor signs with a
subcontractor or supplier on this project:
"The contractor, sub recipient or subcontractor shall not discriminate on the basis of race,
color, national origin, sexual orientation, or sex in the performance of this contract. The
contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the contractor to carry out these
requirements is a material breach of this contract, which may result in the termination of this
contract or such other remedy as the recipient deems appropriate."
Failure of the contractor or its subcontractors to carry out the requirements set forth above shall
constitute a material breach of contract, which may result in the termination of this contract or
such other remedy as the recipient deems appropriate, which may include, but is not limited to:
•
•
•
•

Withholding monthly progress payments;
Assessing sanctions;
Liquidated damages; and/or
Disqualifying the contractor from future bidding as non-responsible.
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DBE Participation
The TOWN is currently administering a race-neutral DBE program. This does not negate the
importance of striving to meet DBE participation goals that have been submitted to the federal
government in accordance with 49 CFR 26. The national goal for participation of Disadvantaged
Business Enterprises (DBE) is 10%. The TOWN’s overall goal for DBE participation is 5.1%. A
separate Contract goal has not been established for this procurement.
The TOWN encourages bidders/proposers to actively solicit bids for the subcontracting of
services and supplies from certified DBEs in order to assist the TOWN in meeting its race neutral
participation as stated in these specifications. Each Bidder/Offeror is expected to make good
faith efforts to include DBE participation where feasible.
For the purpose of this Contract, the OWNER will accept only DBE’s who are:
1) Certified, at the time of bid opening or proposal evaluation, by the NCDOT Unified
Certification Program (UCP); or
2) An out-of-state firm who has been certified by either a local government, state
government or Federal government entity authorized to certify DBE status or an agency
whose DBE certification process has received FTA approval; or
3) Certified by another agency approved by the OWNER.
DBE Information Submission Requirements
The requirements of this program are mandatory. Bidders/Proposers who do not submit these
forms shall be considered non-responsive. Please reference the Disadvantaged Business
Enterprise Program 49 C.F.R. 26.
Each Bidder/Offeror, as part of its submission, shall supply the following information:
1) A completed Bidder/Offerer Registration Information Form (see below) which includes
the Bidder/Offerer’s name, address, email address, phone number, DBE/non-DBE status,
age and annual gross receipts. The Bidder/Offerer Registration Information will be used
to create a bidder’s list, the purpose of which is to provide the TOWN with as much
accurate data as possible regarding the universal makeup of DBEs, non-DBEs, and
subcontractors seeking to work on federally assisted contracts.
2) A completed DBE Utilization Form (see below) that indicates the percentage and dollar
value of the total bid/contract amount to be supplied by Disadvantaged Business
Enterprises under this Contract.
3) A list of those qualified DBE’s with whom the Bidder/Offeror intends to contract for the
performance of portions of the work under the Contract, the agreed price to be paid to
each DBE for work, the Contract items or parts to be performed by each DBE, a
proposed timetable for the performance or delivery of the Contract item, and other
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information as required by the DBE Participation Schedule (see below). No work shall
be included in the Schedule that the Bidder/Offeror has reason to believe the listed DBE
will subcontract, at any tier, to other than another DBE. If awarded the Contract, the
Bidder/Offeror may not deviate from the DBE Participation Schedule submitted in
response to the bid. Any subsequent changes and/or substitutions of DBE firms will
require review and written approval by the OWNER.
4) An original DBE Letter of Intent and Affirmation (see below) from each DBE listed in the
DBE Participation Schedule.
5) An original DBE Affidavit (see below) from each DBE stating that there has not been any
change in its status since the date of its last certification.
6) If the DBE participation goal is not met, evidence of good faith efforts.
Good Faith Efforts
The obligation of the bidder/offeror is to make good faith efforts. The bidder/offeror can
demonstrate that it has done so either by meeting the contract goal or documenting good faith
efforts. The OWNER will consider the Bidder/Offeror’s documented good faith efforts to meet
the goal in determining responsiveness. The types of actions that the OWNER will consider
as part of the Bidder/Offeror’s good faith efforts include, but are not limited to, the following:
1) Documented communication with the OWNER’s DBE Coordinator (questions of IFB or
RFP requirements, subcontracting opportunities, appropriate certification, will
be addressed in a timely fashion);
2) Pre-bid meeting attendance. At the pre-bid meeting, the OWNER generally informs
potential Bidder/Offeror’s of DBE subcontracting opportunities;
3) The Bidder/Offeror’s own solicitations to obtain DBE involvement in general circulation
media, trade association, publication, minority-focus media and other reasonable and
available means within sufficient time to allow DBEs to respond to the solicitation;
4) Written notification to DBE’s encouraging participation in the proposed Contract; and
5) Efforts made to identify specific portions of the work that might be performed by DBE’s.
The TOWN will ensure that all information is complete and accurate and adequately documents
the bidder/offer's good faith efforts before we commit to the performance of the contract by
the bidder/offeror. If the DBELO determines the bid/offer to be in non-compliance, he/she will
make a recommendation to reject the bid/offer as non-responsive.
Administrative Reconsideration
Within 45 days of being informed by the TOWN that it is not responsive because it has not
documented sufficient good faith efforts, a bidder/offeror may request administrative
reconsideration. Bidder/offerors should make this request in writing to the following
reconsideration official:
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Ishani Padmaperuma, PE, LEED AP
Town of Cary
316 N. Academy Street
Cary, NC 27513
(919) 653-7110 phone
(919) 380-6426 fax
Ishani.Padmaperuma@townofcary.org
The reconsideration official will not have played any role in the original determination that the
bidder/offeror did not document sufficient good faith efforts.
As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
good faith efforts to do so. The bidder/offeror will have the opportunity to meet in person with
our reconsideration official to discuss the issue of whether it met the goal or made adequate
good faith efforts to do. We will send the bidder/offeror a written decision on reconsideration,
explaining the basis for finding that the bidder did or did not meet the goal or make adequate
good faith efforts to do so. The result of the reconsideration process is not administratively
appealable to the Department of Transportation.
DBE Utilization
• The Contractor shall not terminate the DBE subcontractor(s) listed in the DBE
Participation Schedule without the OWNER’s prior written consent. The OWNER may
provide such written consent only if the Contractor has good cause to terminate the
DBE firm. Before transmitting a request to terminate, the Contractor shall give notice in
writing to the DBE subcontractor of its intent to terminate and the reason for the
request. The Contractor shall give the DBE five days to respond to the notice and advise
of the reasons why it objects to the proposed termination. When a DBE subcontractor
is terminated or fails to complete its work on the Contract for any reason, the
Contractor shall make good faith efforts to find another DBE subcontractor to substitute
for the original DBE and immediately notify the OWNER in writing of its efforts to
replace the original DBE. These good faith efforts shall be directed at finding another
DBE to perform at least the same amount of work under the Contract as the DBE that
was terminated, to the extent needed to meet the Contract goal established for this
procurement. Failure to comply with these requirements will be in accordance with
Section 8 below (Sanctions for Violations).
• The DBE officer shall monitor the contractor’s DBE utilization to verify that the work is
committed to certified DBE subcontractors.
• The TOWN encourages the successful bidder/proposer to refrain from requiring
performance and/or payment bonds of their certified DBE subcontractors.
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•

The DBE officer or designee may visit the job site during regular working hours and
interview subcontractors and employees for verification of compliance with these
specifications and/or the regulations.

Required Prompt Payment to Subcontractors
The TOWN will include the following clause in each DOT-assisted prime contract:
“The prime contractor agrees to pay each subcontractor under this prime contract for
satisfactory performance of its contract no later than 30 days from the receipt of each payment
the prime contract receives from TOWN. The prime contractor agrees further to return retainage
payments to each subcontractor within 30 days after the subcontractors work is satisfactorily
completed. Any delay or postponement of payment from the above referenced time frame may
occur only for good cause following written approval of the TOWN. This clause applies to both
DBE and non-DBE subcontracts. In the event that a DBE firm does not receive payment for
services or products delivered, then that firm can appeal or meet with the TOWN's DBELO and
the TOWN's prime contractor to resolve the dispute expeditiously. In the event that the DBE firm
does not receive prompt payment after the appeal, the firm can meet with the TOWN Manager
or designated mediator.”
Continued Compliance
The OWNER shall monitor the Contractor’s DBE compliance during the life of the Contract. In
the event this procurement exceeds ninety (90) days, it will be the responsibility of the
Contractor to submit quarterly written payment progress reports to the OWNER that
summarize the total DBE value for this Contract. These reports shall provide the following
details:
1)
2)
3)
4)
5)

DBE utilization established for the Contract;
Total value of expenditures with DBE firms for the quarter;
The value of expenditures with each DBE firm for the quarter by race and gender;
Total value of expenditures with DBE firms from inception of the Contract; and
The value of expenditures with each DBE firm from the inception of
the Contract by race and gender.

Reports and other correspondence must be submitted to the DBELO. Reports shall continue to
be submitted quarterly until final payment is issued or until DBE participation is completed.
The TOWN will require prime contractors to maintain records and documents of payments to
DBEs for three years following the performance of the contract. These records will be available
for inspection upon request by any authorized representative of the TOWN or DOT. This
reporting requirement also extends to any certified DBE subcontractor.
The successful Bidder/Offeror shall permit:
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1) The OWNER to have access to necessary records to examine information as the OWNER
deems appropriate for the purpose of investigating and determining compliance with
this provision, including, but not limited to, records of expenditures, invoices, and
contract between the successful Bidder/Offeror and other DBE parties entered into
during the life of the Contract.
2) The authorized representative(s) of the OWNER, the U.S. Department of Transportation,
the Comptroller General of the United States, to inspect and audit all data and record of
the Contractor relating to its performance under the Disadvantaged Business Enterprise
Participation provision of this Contract.
Sanctions for Violations
If at any time the OWNER has reason to believe that the Contractor is in violation of its
obligations under this Agreement or has otherwise failed to comply with terms of this Section,
the OWNER may, in addition to pursuing any other available legal remedy, commence
proceedings, which may include but are not limited to, the following:
1) Suspension of any payment or part due the Contractor until such time as the issues
concerning the Contractor’s compliance are resolved; and
2) Termination or cancellation of the Contract, in whole or in part, unless the successful
Contractor is able to demonstrate within a reasonable time that it is in compliance with
the DBE terms stated herein.
DBELO Contact Information
For additional information on the TOWN’s DBE Program, please contact the TOWN’s DBELO:
Kelly A. Blazey
DBE Liaison Officer
Town of Cary
316 N. Academy Street
Cary, NC 27513
(919) 462-2080 phone
(919) 380-6426 fax
kelly.blazey@townofcary.org
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BIDDER/OFFEROR REGISTRATION INFORMATION FORM

Firm Name ____________________________________________________________________

Firm Address___________________________________________________________________

Email address__________________________________________________________________

Phone number_________________________________________________________________

DBE/non-DBE status_____________________________________________________________

Firm Age______________________________________________________________________

Firm Annual Gross Receipts_______________________________________________________
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DBE UTILIZATION FORM
The undersigned bidder/offeror has satisfied the requirements of the bid specification in the
following manner (please check the appropriate space):
_____ The bidder/offeror is committed to a minimum of ____ % DBE utilization on this
contract.
_____ The bidder/offeror (if unable to meet the DBE goal of ____%) is committed to a
minimum of ____% DBE utilization on this contract and submits documentation demonstrating
good faith efforts.
Name of bidder/offeror's firm: ______________________________________
State Registration No. ____________________
By ________________________________ ______________________
(Signature)
Title
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Firm Name
and Address

Contact Name
and Telephone
Number

Participation
Dollar
Amount

Participation
Percentage
(Of Total
Contract
Value)

Description of Work to Be
Performed

Race and
Gender of
Firm

DBE PARTICIPATION SCHEDULE
The Bidder/Offeror shall complete the following information for all DBE’s participating in the
contract that comprises the DBE Utilization percent stated in the DBE Utilization Form.
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DBE LETTER OF INTENT AND AFFIRMATION
Name of bidder/offeror's firm: _______________________________
Address: ________________________________________________
City: _____________________________ State: _______ Zip: ______
Name of DBE firm: ________________________________________
Address: _________________________________________________
City: ________________________________ State: _______ Zip: _____
Telephone: ___________________
Description of work to be performed by DBE firm:
________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
The bidder/offeror is committed to utilizing the above-named DBE firm for the work described
above. The estimated dollar value of this work is $ ___________.
Affirmation
The above-named DBE firm affirms that it will perform the portion of the contract for the
estimated dollar value as stated above.
By __________________________________________________________
(Signature)
(Title)

If the bidder/offeror does not receive award of the prime contract, any and all representations
in this Letter of Intent and Affirmation shall be null and void.
(Submit this page for each DBE subcontractor.)
A.10
EMPLOYEE PROTECTIONS
Appendix B
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49 U.S.C. § 5333(a)
40 U.S.C. §§ 3141 – 3148
29 C.F.R. part 5
18 U.S.C. § 874
29 C.F.R. part 3
40 U.S.C. §§3701-3708
29 C.F.R. part 1926
Not applicable to this procurement.

A.11

ENERGY CONSERVATION

42 U.S.C. 6321 et seq.
49 C.F.R. part 622, subpart C
The contractor agrees to comply with mandatory standards and policies relating to energy
efficiency, which are contained in the state energy conservation plan issued in compliance with
the Energy Policy and Conservation Act.

A.12

FLY AMERICA

49 U.S.C. § 40118
41 C.F.R. part 301-10
48 C.F.R. part 47.4
Fly America Requirements

a) Definitions. As used in this clause—
“International air transportation” means transportation by air between a place in the United
States and a place outside the United States or between two places both of which are outside
the United States.
“United States” means the 50 States, the District of Columbia, and outlying areas.
“U.S.-flag air carrier” means an air carrier holding a certificate under 49 U.S.C. Chapter 411.
Appendix B
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b) When Federal funds are used to fund travel, Section 5 of the International Air
Transportation Fair Competitive Practices Act of 1974 (49 U.S.C. 40118) (Fly America Act)
requires contractors, recipients, and others use U.S.-flag air carriers for U.S. Governmentfinanced international air transportation of personnel (and their personal effects) or property,
to the extent that service by those carriers is available. It requires the Comptroller General of
the United States, in the absence of satisfactory proof of the necessity for foreign-flag air
transportation, to disallow expenditures from funds, appropriated or otherwise established for
the account of the United States, for international air transportation secured aboard a foreignflag air carrier if a U.S.-flag air carrier is available to provide such services.
c) If available, the Contractor, in performing work under this contract, shall use U.S.-flag
carriers for international air transportation of personnel (and their personal effects) or
property.
d) In the event that the Contractor selects a carrier other than a U.S.-flag air carrier for
international air transportation, the Contractor shall include a statement on vouchers involving
such transportation essentially as follows:

Statement of Unavailability of U.S.-Flag Air Carriers
International air transportation of persons (and their personal effects) or property by U.S.flag air carrier was not available or it was necessary to use foreign-flag air carrier service for the
following reasons. See FAR § 47.403. [State reasons]:
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
(End of statement)
e) The Contractor shall include the substance of this clause, including this paragraph (e), in
each subcontract or purchase under this contract that may involve international air
transportation.

A.13

GOVERNMENT-WIDE DEBARMENT AND SUSPENSION

2 C.F.R. part 180
2 C.F.R part 1200
Appendix B
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2 C.F.R. § 200.213
2 C.F.R. part 200 Appendix II (I)
Executive Order 12549
Executive Order 12689

Debarment, Suspension, Ineligibility and Voluntary Exclusion
The Contractor shall comply and facilitate compliance with U.S. DOT regulations,
“Nonprocurement Suspension and Debarment,” 2 C.F.R. part 1200, which adopts and
supplements the U.S. Office of Management and Budget (U.S. OMB) “Guidelines to Agencies on
Governmentwide Debarment and Suspension (Nonprocurement),” 2 C.F.R. part 180. These
provisions apply to each contract at any tier of $25,000 or more, and to each contract at any
tier for a federally required audit (irrespective of the contract amount), and to each contract at
any tier that must be approved by an FTA official irrespective of the contract amount. As such,
the Contractor shall verify that its principals, affiliates, and subcontractors are eligible to
participate in this federally funded contract and are not presently declared by any Federal
department or agency to be:
a)
b)
c)
d)
e)
f)

Debarred from participation in any federally assisted Award;
Suspended from participation in any federally assisted Award;
Proposed for debarment from participation in any federally assisted Award;
Declared ineligible to participate in any federally assisted Award;
Voluntarily excluded from participation in any federally assisted Award; or
Disqualified from participation in ay federally assisted Award.

By signing and submitting its bid or proposal, the bidder or proposer certifies as follows:
The certification in this clause is a material representation of fact relied upon by the OWNER. If
it is later determined by the OWNER that the bidder or proposer knowingly rendered an
erroneous certification, in addition to remedies available to the OWNER, the Federal
Government may pursue available remedies, including but not limited to suspension and/or
debarment. The bidder or proposer agrees to comply with the requirements of 2 C.F.R. part
180, subpart C, as supplemented by 2 C.F.R. part 1200, while this offer is valid and throughout
the period of any contract that may arise from this offer. The bidder or proposer further agrees
to include a provision requiring such compliance in its lower tier covered transactions.

A.14

LOBBYING RESTRICTIONS

31 U.S.C. § 1352
2 C.F.R. § 200.450
2 C.F.R. part 200 appendix II (J)
49 C.F.R. part 20
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Lobbying Restrictions
The undersigned certifies, to the best of his or her knowledge and belief, that:
1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
an agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.
2. If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to
Report Lobbying,” in accordance with its instructions.
3. The undersigned shall require that the language of this certification be included in the
award documents for all sub-awards at all tiers (including subcontracts, sub-grants, and
contracts under grants, loans, and cooperative agreements) and that all subrecipients shall
certify and disclose accordingly.
This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any
person who fails to file the required certification shall be subject to a civil penalty of not less
than $10,000 and not more than $100,000 for each such failure.
_________________________________________Signature of Contractor's Authorized Official
_____________________________________Name and Title of Contractor's Authorized Official
_________________________________________________________________Date

A.15
Appendix B

NO GOVERNMENT OBLIGATION TO THIRD PARTIES
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The Recipient and Contractor acknowledge and agree that, notwithstanding any concurrence by
the Federal Government in or approval of the solicitation or award of the underlying
Contract, absent the express written consent by the Federal Government, the Federal
Government is not a party to this Contract and shall not be subject to any obligations or
liabilities to the Recipient, Contractor or any other party (whether or not a party to that
contract) pertaining to any matter resulting from the underlying Contract. The Contractor
agrees to include the above clause in each subcontract financed in whole or in part with
Federal assistance provided by the FTA. It is further agreed that the clause shall not be
modified, except to identify the subcontractor who will be subject to its provisions.

A.16

PATENT RIGHTS AND RIGHTS IN DATA

2 C.F.R. part 200, Appendix II (F)
37 C.F.R. part 401
Not applicable to this procurement.

A.17
PRE-AWARD
PURCHASES

AND

POST-DELIVERY

AUDITS

OF

ROLLING

STOCK

49 U.S.C. 5323(m)
49 C.F.R. part 663
Not applicable to this procurement.

A.18
ACTS

PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED

49 U.S.C. § 5323(l) (1)
31 U.S.C. §§ 3801-3812
18 U.S.C. § 1001
49 C.F.R. part 31
The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of
1986, as amended, 31 U.S.C. § 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil
Remedies,"49 C.F.R. part 31, apply to its actions pertaining to this Project. Upon execution of
the underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any
statement it has made, it makes, it may make, or causes to be made, pertaining to the
underlying contract or the FTA assisted project for which this contract work is being performed.
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In addition to other penalties that may be applicable, the Contractor further acknowledges that
if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission,
or certification, the Federal Government reserves the right to impose the penalties of the
Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal
Government deems appropriate.
The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or
fraudulent claim, statement, submission, or certification to the Federal Government under a
contract connected with a project that is financed in whole or in part with Federal assistance
originally awarded by FTA under the authority of 49 U.S.C. chapter 53, the Government
reserves the right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l) on the
Contractor, to the extent the Federal Government deems appropriate.
The Contractor agrees to include the above two clauses in each subcontract financed in
whole or in part with Federal assistance provided by FTA. It is further agreed that the clauses
shall not be modified, except to identify the subcontractor who will be subject to the provisions.

A.19

PUBLIC TRANSPORTATION EMPLOYEE PROTECTIVE ARRANGEMENTS

49 U.S.C. § 5333(b) (“13(c)”)
29 C.F.R. part 215
Not applicable to this procurement.

A.20

RECYCLED PRODUCTS

42 U.S.C. § 6962
40 C.F.R. part 247
2 C.F.R. part § 200.322
Not applicable to this procurement.

A.21

SAFE OPERATION OF MOTOR VEHICLES

23 U.S.C. part 402
Executive Order No. 13043
Executive Order No. 13513
U.S. DOT Order No. 3902.10
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Seat Belt Use
The Contractor is encouraged to adopt and promote on-the-job seat belt use policies
and programs for its employees and other personnel that operate company-owned
vehicles, company-rented vehicles, or personally operated vehicles. The terms “companyowned” and “company-leased” refer to vehicles owned or leased either by the Contractor or
OWNER.
Distracted Driving
The Contractor agrees to adopt and enforce workplace safety policies to decrease crashes
caused by distracted drivers, including policies to ban text messaging while using an electronic
device supplied by an employer, and driving a vehicle the driver owns or rents, a vehicle
Contactor owns, leases, or rents, or a privately-owned vehicle when on official business in
connection with the work performed under this agreement.

A.22

SCHOOL BUS OPERATIONS

49 U.S.C. 5323(f)
49 C.F.R. part 605
Not applicable to this procurement.

A.23

SEISMIC SAFETY

42 U.S.C. 7701 et seq.
49 C.F.R. part 41
Executive Order (E.O.) 12699
Not applicable to this procurement.

A.24

SUBSTANCE ABUSE REQUIREMENTS

49 U.S.C. § 5331
49 C.F.R. part 655
49 C.F.R. part 40
Not applicable to this procurement.
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A.25

TERMINATION

2 C.F.R. § 200.339
2 C.F.R. part 200, Appendix II (B)

Termination for Convenience (General Provision)
The OWNER may terminate this contract, in whole or in part, at any time by written notice to
the Contractor when it is in the OWNER ’s best interest. The Contractor shall be paid its costs,
including contract close-out costs, and profit on work performed up to the time of
termination. The Contractor shall promptly submit its termination claim to OWNER to be paid
the Contractor. If the Contractor has any property in its possession belonging to OWNER, the
Contractor will account for the same, and dispose of it in the manner OWNER directs.
Termination for Default [Breach or Cause] (General Provision)
If the Contractor does not deliver supplies in accordance with the contract delivery schedule,
or if the contract is for services, the Contractor fails to perform in the manner called for in the
contract, or if the Contractor fails to comply with any other provisions of the contract, the
OWNER may terminate this contract for default. Termination shall be affected by serving a
Notice of Termination on the Contractor setting forth the manner in which the Contractor is in
default. The Contractor will be paid only the contract price for supplies delivered and
accepted, or services performed in accordance with the manner of performance set forth in
the contract.
If it is later determined by the OWNER that the Contractor had an excusable reason for not
performing, such as a strike, fire, or flood, events which are not the fault of or are beyond the
control of the Contractor, the OWNER , after setting up a new delivery of performance
schedule, may allow the Contractor to continue work, or treat the termination as a Termination
for Convenience.
Opportunity to Cure (General Provision)
The OWNER, in its sole discretion may, in the case of a termination for breach or default, allow
the Contractor [an appropriately short period of time] in which to cure the defect. In such
case, the Notice of Termination will state the time period in which cure is permitted and other
appropriate conditions.
If Contractor fails to remedy to OWNER's satisfaction the breach or default of any of the terms,
covenants, or conditions of this Contract within [10 days] after receipt by Contractor of written
notice from OWNER setting forth the nature of said breach or default, OWNER shall have the
right to terminate the contract without any further obligation to Contractor. Any such
termination for default shall not in any way operate to preclude OWNER from also pursuing all
available remedies against Contractor and its sureties for said breach or default.
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Waiver of Remedies for any Breach
In the event that OWNER elects to waive its remedies for any breach by Contractor of any
covenant, term or condition of this contract, such waiver by OWNER shall not limit OWNER’s
remedies for any succeeding breach of that or of any other covenant, term, or condition of this
contract.
Termination for Convenience (Professional or Transit Service Contracts)
The OWNER, by written notice, may terminate this contract, in whole or in part, when it is in the
OWNER’s interest. If this contract is terminated, the OWNER shall be liable only for payment
under the payment provisions of this contract for services rendered before the effective date of
termination.
Termination for Default (Supplies and Service)
If the Contractor fails to deliver supplies or to perform the services within the time specified in
this contract or any extension, or if the Contractor fails to comply with any other provisions of
this contract, the OWNER may terminate this contract for default. The OWNER shall terminate
by delivering to the Contractor a Notice of Termination specifying the nature of the default.
The Contractor will only be paid the contract price for supplies delivered and accepted, or
services performed in accordance with the manner or performance set forth in this contract.
If, after termination for failure to fulfill contract obligations, it is determined that the Contractor
was not in default, the rights and obligations of the parties shall be the same as if the
termination had been issued for the convenience of the OWNER.
Termination for Default (Transportation Services)
If the Contractor fails to pick up the commodities or to perform the services, including delivery
services, within the time specified in this contract or any extension, or if the Contractor fails to
comply with any other provisions of this contract, the OWNER may terminate this contract for
default. The OWNER shall terminate by delivering to the Contractor a Notice of Termination
specifying the nature of default. The Contractor will only be paid the contract price for
services performed in accordance with the manner of performance set forth in this contract.
If this contract is terminated while the Contractor has possession of OWNER goods, the
Contractor shall, upon direction of the OWNER, protect and preserve the goods until
surrendered to the OWNER or its agent. The Contractor and OWNER shall agree on payment
for the preservation and protection of goods. Failure to agree on an amount will be resolved
under the Dispute clause.
If, after termination for failure to fulfill contract obligations, it is determined that the Contractor
was not in default, the rights and obligations of the parties shall be the same as if the
termination had been issued for the convenience of the OWNER.
Appendix B

24

[rev. June 2018]

Termination for Default (Construction)
If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence
that will ensure its completion within the time specified in this contract or any extension or fails
to complete the work within this time, or if the Contractor fails to comply with any other
provision of this contract, OWNER may terminate this contract for default. The OWNER shall
terminate by delivering to the Contractor a Notice of Termination specifying the nature of the
default. In this event, the OWNER may take over the work and compete it by contract or
otherwise, and may take possession of and use any materials, appliances, and plant on the
work site necessary for completing the work. The Contractor and its sureties shall be liable for
any damage to the OWNER resulting from the Contractor's refusal or failure to complete the
work within specified time, whether or not the Contractor's right to proceed with the work is
terminated. This liability includes any increased costs incurred by the OWNER in completing
the work.
The Contractor's right to proceed shall not be terminated nor shall the Contractor be charged
with damages under this clause if:
1. The delay in completing the work arises from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor. Examples of such causes include: acts of God,
acts of OWNER, acts of another contractor in the performance of a contract with OWNER,
epidemics, quarantine restrictions, strikes, freight embargoes; and
2. The Contractor, within [10] days from the beginning of any delay, notifies OWNER in
writing of the causes of delay. If, in the judgment of OWNER, the delay is excusable, the time
for completing the work shall be extended. The judgment of OWNER shall be final and
conclusive for the parties, but subject to appeal under the Disputes clause(s) of this contract.
If, after termination of the Contractor's right to proceed, it is determined that the
Contractor was not in default, or that the delay was excusable, the rights and obligations of the
parties will be the same as if the termination had been issued for the convenience of OWNER.
Termination for Convenience or Default (Architect and Engineering)
The OWNER may terminate this contract in whole or in part, for the OWNER’s convenience or
because of the failure of the Contractor to fulfill the contract obligations. The OWNER shall
terminate by delivering to the Contractor a Notice of Termination specifying the nature, extent,
and effective date of the termination. Upon receipt of the notice, the Contractor shall (1)
immediately discontinue all services affected (unless the notice directs otherwise), and (2)
deliver to the OWNER‘s Contracting Officer all data, drawings, specifications, reports,
estimates, summaries, and other information and materials accumulated in performing this
contract, whether completed or in process. OWNER has a royalty-free, nonexclusive, and
irrevocable license to reproduce, publish or otherwise use, all such data, drawings,
specifications, reports, estimates, summaries, and other information and materials.
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If the termination is for the convenience of the OWNER, the OWNER’s Contracting Officer shall
make an equitable adjustment in the contract price but shall allow no anticipated profit on
unperformed services.
If the termination is for failure of the Contractor to fulfill the contract obligations, the OWNER
may complete the work by contact or otherwise and the Contractor shall be liable for any
additional cost incurred by the OWNER.
If, after termination for failure to fulfill contract obligations, it is determined that the Contractor
was not in default, the rights and obligations of the parties shall be the same as if the
termination had been issued for the convenience of OWNER.
Termination for Convenience or Default (Cost-Type Contracts)
The OWNER may terminate this contract, or any portion of it, by serving a Notice of
Termination on the Contractor. The notice shall state whether the termination is for
convenience of OWNER or for the default of the Contractor. If the termination is for
default, the notice shall state the manner in which the Contractor has failed to perform the
requirements of the contract. The Contractor shall account for any property in its possession
paid for from funds received from the OWNER, or property supplied to the Contractor by the
OWNER. If the termination is for default, the OWNER may fix the fee, if the contract provides
for a fee, to be paid the Contractor in proportion to the value, if any, of work performed up to
the time of termination. The Contractor shall promptly submit its termination claim to the
OWNER and the parties shall negotiate the termination settlement to be paid the Contractor.
If the termination is for the convenience of OWNER, the Contractor shall be paid its contract
close-out costs, and a fee, if the contract provided for payment of a fee, in proportion to the
work performed up to the time of termination.
If, after serving a Notice of Termination for Default, the OWNER determines that the Contractor
has an excusable reason for not performing, the OWNER, after setting up a new work
schedule, may allow the Contractor to continue work, or treat the termination as a Termination
for Convenience.

A.26

VIOLATION AND BREACH OF CONTRACT

2 C.F.R. § 200.326
2 C.F.R. part 200, Appendix II (A)
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The OWNER shall have the following rights in the event that the OWNER deems the Contractor
guilty of a breach of any term under the Contract.
1. The right to take over and complete the work or any part thereof as agency for and at the
expense of the Contractor, either directly or through other contractors;
2. The right to cancel this Contract as to any or all of the work yet to be performed;
3. The right to specific performance, an injunction or any other appropriate equitable
remedy; and
4. The right to money damages.
For purposes of this Contract, breach shall include:
1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment or failure to adhere to the Progress Schedule established
under Paragraph 2.07 as adjusted from time to time pursuant to Paragraph 6.04);
2. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction;
3. Contractor’s repeated disregard of the authority of Engineer;
4. Contractor’s violation in any substantial way of any provisions of the Contract Documents;
5. Contractor’s abandonment of the Work, or sublet or assignment of its rights and/or
responsibilities under this Contract, or any part thereof, without the previous written
consent of Owner, or the Contractor’s assignment of any claim under the Contract without
the previous written consent of the Owner or otherwise than as herein specifically
permitted; or
6. Delays within the control of the Contractor, pursuant to Paragraph 12.04.A, have caused or
will shortly cause the Work to interfere with the intended use of the Site, or a portion
thereof, for other purposes, which interference would not have occurred if Contract Times
had been met.

Rights and Remedies of Contractor
Inasmuch as the Contractor can be adequately compensated by money damages for any breach
of this Contract, which may be committed by the OWNER, the Contractor expressly agrees that
no default, act or omission of the OWNER shall constitute a material breach of this Contract,
entitling Contractor to cancel or rescind the Contract (unless the OWNER directs Contractor to
do so) or to suspend or abandon performance.
Remedies
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Substantial failure of the Contractor to complete the Project in accordance with the terms of
this Agreement will be a default of this Agreement. In the event of a default, the OWNER will
have all remedies in law and equity, including the right to specific performance, without further
assistance, and the rights to termination or suspension as provided herein. The Contractor
recognizes that in the event of a breach of this Agreement by the Contractor before the OWNER
takes action contemplated herein, the OWNER will provide the Contractor with sixty (60) days
written notice that the OWNER considers that such a breach has occurred and will provide the
Contractor a reasonable period of time to respond and to take necessary corrective action.
Disputes
Example 1: Disputes arising in the performance of this Contract that are not resolved by
agreement of the parties shall be decided in writing by the authorized representative of
OWNER’s [title of employee]. This decision shall be final and conclusive unless within [10]
days from the date of receipt of its copy, the Contractor mails or otherwise furnishes a written
appeal to the [title of employee]. In connection with any such appeal, the Contractor shall
be afforded an opportunity to be heard and to offer evidence in support of its position. The
decision of the [title of employee] shall be binding upon the Contractor and the Contractor shall
abide be the decision.
Example 2: The OWNER and the Contractor intend to resolve all disputes under this
Agreement to the best of their abilities in an informal manner. To accomplish this end, the
parties will use an Alternative Dispute Resolution process to resolve disputes in a manner
designed to avoid litigation. In general, the parties contemplate that the Alternative Dispute
Resolution process will include, at a minimum, an attempt to resolve disputes through
communications between their staffs, and, if resolution is not reached at that level, a procedure
for review and action on such disputes by appropriate management level officials within the
OWNER and the Contractor’s organization.
In the event that a resolution of the dispute is not mutually agreed upon, the parties can agree
to mediate the dispute or proceed with litigation. Notwithstanding any provision of this
section, or any other provision of this Contract, it is expressly agreed and understood that
any court proceeding arising out of a dispute under the Contract shall be heard by a Court de
novo and the court shall not be limited in such proceeding to the issue of whether the Authority
acted in an arbitrary, capricious or grossly erroneous manner.
Pending final settlement of any dispute, the parties shall proceed diligently with the
performance of the Contract, and in accordance with the OWNER’s direction or decisions made
thereof.
Performance during Dispute
Unless otherwise directed by OWNER, Contractor shall continue performance under this
Contract while matters in dispute are being resolved.
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Claims for Damages
Should either party to the Contract suffer injury or damage to person or property because of
any act or omission of the party or of any of its employees, agents or others for whose acts it is
legally liable, a claim for damages therefor shall be made in writing to such other party
within a reasonable time after the first observance of such injury or damage.
Remedies
Unless this Contract provides otherwise, all claims, counterclaims, disputes and other matters in
question between the OWNER and the Contractor arising out of or relating to this agreement or
its breach will be decided by arbitration if the parties mutually agree, or in a court of competent
jurisdiction within the State in which the OWNER is located.
Rights and Remedies
The duties and obligations imposed by the Contract documents and the rights and remedies
available thereunder shall be in addition to and not a limitation of any duties, obligations,
rights and remedies otherwise imposed or available by law. No action or failure to act by the
OWNER or Contractor shall constitute a waiver of any right or duty afforded any of them under
the Contract, nor shall any such action or failure to act constitute an approval of or
acquiescence in any breach thereunder, except as may be specifically agreed in writing.
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