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1. PROJECT PURPOSE AND BACKGROUND
Introduction
The Town of Cary (Town) is issuing this Request for Qualifications (RFQ) to select a qualified firm
(Consultant) to provide engineering services related to the Wastewater, Water & Reclaimed Water
GIS Improvements project (Project).
The Town is currently in the process of migrating from MapInfo to the ESRI suite of software
products including ArcGIS. This transition provides an ideal opportunity to review and improve
the current state of the Town’s wastewater, water, and reclaimed water datasets as well as the
geometric networks within ArcGIS. Preliminary work has already begun on the stormwater
dataset as part of Stormwater GIS Improvements Project currently underway with Withers &
Ravenel. The stormwater effort is expected to be complete by late 2018, at which point this
project is anticipated to begin. Results of the Stormwater GIS Improvements Project shall be
used as guidance for efforts as part of this project.
The primary goal of this project is to review and update the utility datasets, schemas, and
associated geometric networks. This project is a Capital Project funded in the fiscal year 2018
and 2019 budgets. The attached Draft Professional Services Agreement (Appendix A) shall be
utilized for the requested services.

Background
The Town currently maintains approximately 845 miles of wastewater gravity collection pipe, 85
miles of wastewater force main, 1000 miles of water distribution pipe, and 55 miles of reclaimed
water distribution pipe. These utility systems, along with private utilities, are represented in GIS
and amount to the following quantities of key features:
•
•
•

Wastewater – 28,000 pipe segments; 28,000 manholes
Water – 65,000 pipe segments; 23,000 valves; 11,000 fire hydrants; 70,000 meters
Reclaimed Water – 2,000 pipe segments; 2,000 valves; 1,000 meters

The utility GIS features described above were originally created in MapInfo. Over the past several
years, this information was imported into ArcGIS and datasets for each utility type were created
using the Local Government Information Model (LGIM). Geometric networks were subsequently
built based on this information; however, these networks require a quality control review with
geoprocessing tools. In addition, the schema for each feature class within the datasets needs to
be reviewed and improved based on Consultant and Town input.
Within each utility dataset, the feature classes with the ‘Install Date’ field need updating. Many of
these features classes have the ‘Install Date’ field set to either 1/1/1900 or <Null> and these
placeholder records require review and revision to a more accurate install date. In addition, install
dates in general shall be reviewed to ensure that the data accurately represents the Town’s utility
system. The install dates shall be updated based on Town records where available, or otherwise
updated using geoprocessing tools and surrogate information within GIS. Finally, within the
wastewater dataset, the Sewer Gravity Main feature class needs the ‘Interceptor’ field updated
with an accurate and consistent naming convention.
Beyond the utility datasets, there are two miscellaneous feature classes that do not belong to any
of the datasets described above. The ‘Utility Markers’ feature class - which exists in the
‘OtherUtilitiesData’ dataset, and the ‘Meter Location’s feature class - which is not part of any
dataset. The schema for each of these feature classes need to be reviewed and improved based
on Consultant and Town input.
Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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Finally, the Town has approximately 70,000 water/reclaimed service laterals, as well as another
70,000 wastewater service laterals. Most of these existing service laterals are not represented in
GIS and need to be added to the appropriate ‘Lateral Line’ feature class for each utility asset type.
In addition, some fire hydrant laterals erroneously exist in the ‘Water Mains’ feature class and
need to be transferred to the ‘Lateral Line’ feature class. Likewise, some water mains exist in the
‘Lateral Line’ feature class and need to be transferred to the ‘Water Mains’ feature class.
In summary, this project will review all the existing wastewater, water, and reclaimed water data
sources, import and reconcile the information into improved datasets and schemas, identify and
correct inconsistencies in the geometric networks, update attribute information, and populate the
service lateral feature classes to ensure the best available data is available in ArcGIS.

2. SCOPE OF WORK
Project Description
This project will consist of seven major tasks summarized below:
•

Task 1 involves the review, evaluation, and improvement of the existing wastewater, water,
and reclaimed water schemas to create improved schemas for each utility feature class. This
task shall also include creation of metadata to document and describe the feature classes,
fields, and domains within the utility datasets.

•

Task 2 involves the review, evaluation, and improvement of the existing wastewater, water,
and reclaimed water geometric networks in order locate and correct errors, inconsistencies,
disconnects, and improper connections as well as assign flow direction for wastewater.

•

Task 3 involves the review of the feature classes within the wastewater, water, and reclaimed
water datasets to assign realistic install dates as well as update the ‘Interceptor’ field within
the ‘Sewer Gravity Main’ feature class.

•

Task 4 involves populating the ‘Lateral Lines’ feature class with service lines for wastewater,
water, and reclaimed water. This task also involves ensuring that fire hydrant laterals are in
the correct feature class and properly attributed as hydrant laterals.

•

Task 5 involves the review of the ‘Water Valves’ feature class to correct any system valves
improperly attributed as fire hydrant valves, and vice versa.

•

Task 6 involves the review, evaluation, and improvement of the miscellaneous feature classes
for meters and utility markers. This task shall also include creation of metadata to document
and describe the feature classes, fields, and domains.

•

Task 7 involves the creation of technical memorandum (TM) that summarizes the efforts and
results of this project as well as provides recommendations for future improvements and
integration with Town software.

Rather than work through all three datasets at once, the selected Consultant shall completely
perform Tasks 1-4 for wastewater. Once Tasks 1-4 are complete for wastewater, work shall
commence on the remaining water and reclaimed water datasets, which can be performed
concurrently.
Major tasks and subtask items shall include the following:
1. Task 1 - Dataset & Schema Improvements
▪ Review the historic MapInfo wastewater, water, and reclaimed water datasets and
Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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schema to ensure that the GIS data was properly migrated to ArcGIS.
▪

Review the current ArcGIS wastewater, water, and reclaimed water datasets, and
schemas.

▪

Review the results of the Stormwater GIS Improvements Project performed by Withers
& Ravenel.

▪

Provide Dataset Workshops to discuss improvements to the ArcGIS wastewater,
water, and reclaimed water datasets, feature classes, and related schemas. Provide
recommendations and gather Town comments and feedback on what fields should be
included in the proposed schemas for each feature class. The proposed schemas
shall accommodate all existing wastewater, water, and reclaimed water data and
provide flexibility for future integration with the Town’s computerized maintenance
management system (Salesforce), wastewater and water modeling software
(Innovyze products), asset management software, and mobile 311 services.
Summarize the comments, decisions and results of the workshops in meeting minutes
distributed to attendees. Outline any items that require further internal investigation
by the Town for the Consultant to make the necessary schema improvements.
At minimum, the following workshops will be held:
o
o
o
o
o

▪

Dataset Workshop #1 – Wastewater, Part 1
Dataset Workshop #2 – Wastewater, Part 2
Dataset Workshop #3 – Water, Part 1
Dataset Workshop #4 – Water, Part 2
Dataset Workshop #5 – Reclaimed Water

(2 hours)
(2 hours)
(2 hours)
(2 hours)
(2 hours)

Based on the results of the Dataset Workshops, provide the Town with a proposed
dataset schema document that summarizes the proposed schema for each feature
class as well as the associated domains. At minimum, the dataset schema document
shall include the field name, type, length, description, alias name, and associated
domain for each feature class. In addition, the document will provide a list of each
referenced domain, including the domain name, codes, and descriptions.
The Town will review the proposed dataset schema document and provide comments
to the Consultant. Depending on the quality of the proposed schema and the extent
of comments, several review iterations may be necessary.

▪

Create improved ArcGIS wastewater, water, and reclaimed water dataset frameworks
that incorporate the Consultant recommendations with Town feedback from the
Dataset Workshops and dataset schema document review.

▪

Migrate the ArcGIS datasets into the improved wastewater, water, and reclaimed
water dataset frameworks.

▪

Create metadata within ArcGIS, and where possible, document and describe the
feature classes, fields, and domains within the improved utility datasets.

2. Task 2 - Geometric Network Improvements
▪ Review the current ArcGIS wastewater, water, and reclaimed water geometric
networks to determine the extent to which the networks exhibit errors, inconsistencies,
disconnects, and improper connections.
▪

Provide Geometric Network Workshops to review the results of the analysis, discuss
improvements such as implementing flow direction for wastewater, determine the
levels of tolerance for snapping routines, and gather Town comments and feedback.

Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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Summarize the comments, decisions and results of the workshops in meeting minutes
distributed to attendees. Outline any items that require further internal investigation
by the Town for the Consultant to make the necessary schema improvements.
At minimum, the following workshops will be held:
o
o
o

Geometric Network Workshop #1 – Wastewater
Geometric Network Workshop #2 – Water
Geometric Network Workshop #3 – Reclaimed Water

(2 hours)
(2 hours)
(2 hours)

▪

Based on the results of the Geometric Network Workshops assign flow direction for
wastewater, utilize geoprocessing tools, and apply snapping routines to provide the
Town with corrected wastewater, water, and reclaimed water geometric networks.

▪

Provide a list of data flagged for manual review due to criteria beyond the level of
tolerance specified by the snapping routines.

3. Task 3 - Attribution Improvements
▪ Review the ArcGIS wastewater, water, and reclaimed water feature classes to
determine the status of the ‘Install Date’ field for all pertinent feature classes.
▪

Review the ArcGIS wastewater ‘Sewer Gravity Main’ feature class to determine the
status of the ‘Interceptor’ field.

▪

Provide Attribution Workshops to review the status of the ‘Install Date’ and
‘Interceptor’ fields, discuss proposed criteria for accurately updating these fields, and
gather Town comments and feedback.
Summarize the comments, decisions and results of the workshops in meeting minutes
distributed to attendees. Outline any items that require further internal investigation
by the Town for the Consultant to make the necessary schema improvements.
At minimum, the following workshops will be held:
o
o
o

▪

Attribution Workshop #1 – Wastewater, General
Attribution Workshop #2 – Wastewater, Interceptors
Attribution Workshop #3 – Water/Reclaimed

(2 hours)
(2 hours)
(2 hours)

Based on the results of the Attribution Workshops update the ‘Install Date’ and
‘Interceptor’ fields within the improved ArcGIS datasets created in Task 1.

4. Task 4 – Lateral Line Improvements
▪ Populate the Lateral Line feature classes for wastewater, water, and reclaimed water
with service laterals for each customer. There are ~70,000 water/reclaimed water
service laterals, as well as an additional ~70,000 wastewater service laterals within
the Town. However, very few of these service laterals are currently populated within
GIS.
▪

Provide Service Lateral Workshops to determine an acceptable method for
populating missing service lateral lines within GIS.
At minimum, the following workshops will be held:
o
o

▪

Service Lateral Workshop #1 – Wastewater
Service Lateral Workshop #2 – Water/Reclaimed

(2 hours)
(2 hours)

Based on the results of the Service Lateral Workshops populate the Lateral Line
feature classes for each utility asset type using geoprocessing tools within the

Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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improved ArcGIS datasets created in Task 1.
▪

Review the ‘Water Lateral Lines’ and ‘Water Mains’ feature classes and correct any
fire hydrant laterals that are not assigned to the ‘Water Lateral Lines’ feature class.
Also ensure that all fire hydrant laterals have the ‘Line Type’ field properly attributed
to ‘Hydrant’. Maintain the unique facility ID for each line when making these
corrections.

▪

Review the ‘Water Lateral Lines’ and ‘Water Mains’ feature classes and correct any
water mains that have been incorrectly entered in GIS as lateral lines. Maintain the
unique facility ID for each line when making these corrections.

5. Task 5 – Water Valve Improvements
▪ Review the ‘Water Valves’ feature class and check the ‘Hydrant Valve’ field for system
valves improperly attributed as fire hydrant valves as well as fire hydrant valves
improperly attributed as system valves.
▪

Based on the review described above, correctly attribute any misidentified valves.

6. Task 6 – Miscellaneous Feature Class Improvements
▪ Review the Utility Markers feature class, which exists in the OtherUtilitiesData dataset.
▪

Review the Meter Locations feature class, which is not part of any dataset.

▪

Provide Miscellaneous Feature Class Workshops to discuss improvements to the
Utility Marker and Meter Locations feature classes, and related schemas. Provide
recommendations and gather Town comments and feedback on what fields should be
included in the proposed schemas for each feature class.
At minimum, the following workshops will be held:
o
o

▪

Misc. Feature Class Workshop #1 – Meters
Misc. Feature Class Workshop #2 – Utility Markers

(2 hours)
(2 hours)

Based on the results of the Miscellaneous Feature Class Workshops, provide the
Town with a proposed miscellaneous feature class schema document that
summarizes the proposed schema as well as the associated domains. At minimum,
the miscellaneous feature class schema document shall include the field name, type,
length, description, alias name, and associated domain for each feature class. In
addition, the document will provide a list of each referenced domain, including the
domain name, codes, and descriptions.
The Town will review the proposed schema document and provide comments to the
Consultant. Depending on the quality of the proposed schema and the extent of
comments, several review iterations may be necessary.

▪

Create improved ArcGIS meter and utility marker feature classes that incorporate the
Consultant recommendations with Town feedback from the Miscellaneous Feature
Class Workshops.

▪

Migrate the meter and utility marker data into the improved miscellaneous feature
classes.

▪

Create metadata within ArcGIS, and where possible, document and describe the
miscellaneous feature classes, fields, and domains.

7. Task 7 – Technical Memorandum
▪ Provide a TM outlining and describing the various efforts undertaken as part of the
Wastewater, Water & Reclaimed Water GIS Improvements project. At minimum the
Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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TM shall include a background section outlining the existing condition of the Town
wastewater, water, and reclaimed water GIS data, one section each for Tasks #1-5
outlined above, and a final section providing recommendations for future integration
with the Town’s computerized maintenance management system (Salesforce), water
and wastewater modeling software, asset management software, and mobile 311
services.

Project Deliverables
The selected Consultant shall, at minimum, deliver the following:
▪
▪
▪
▪
▪
▪
▪
▪

Updated ESRI compatible wastewater, water, and reclaimed water datasets.
Updated metadata documenting and describing feature classes, fields, and domains for
each utility dataset.
Updated install date and wastewater interceptor attribution.
Updated Lateral Line feature classes.
Updated fire hydrant lateral and fire hydrant valve attribution.
Updated Meter and Utility Marker feature classes.
Updated ESRI compatible wastewater, water, and reclaimed water geometric networks as
well as a list of data flagged for manual review due to criteria beyond the level of tolerance
specified by the GIS snapping routines.
A Wastewater, Water, and Reclaimed Water GIS Updates technical memorandum.

Project Schedule
The following is the Town’s anticipated schedule in securing a qualified firm:
▪
▪
▪
▪

Qualifications Due:
Consultant Selection:
Contract Execution:
Work Start:

Tuesday, December 18, 2018, 3 p.m. (EST)
January 2019
January 2019
February 2019

Additional Services
The initial scope of service for this project pertains specifically to the wastewater, water, and
reclaimed water GIS improvements described above, however if the results are satisfactory the
Town may wish to seek one or more contract amendments to address additional GIS
improvements beyond the scope of this project. Should the Town elect to have the Consultant
perform these additional services, a contract amendment shall be executed based on a time-andmaterials basis at hourly rates that do not exceed the rates in the awarded contract for each of
the Consultant’s assigned personnel.

3. QUALIFICATIONS SUBMITTAL REQUIREMENTS
The Respondent shall submit six (6) copies of their qualifications in a sealed envelope/box along
with one digital version of the qualification (in PDF format) in the submission to the Town. No
facsimile or email responses will be accepted or considered. The electronic copy shall be included
in the qualification package as a CD, DVD, or USB flash drive with the Respondent’s name and
RFQ name clearly marked. Responses must be received no later than 3 p.m., Eastern
Standard Time (EST) on Tuesday, December 18, 2018. Submittals may be mailed or handdelivered, see specific addresses below and any submittal received after the deadline by any
delivery method will not be considered or evaluated.

Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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The qualification packages shall be enclosed in a sealed envelope/box marked: REQUEST FOR
QUALIFICATIONS – Wastewater, Water & Reclaimed Water GIS Improvements,
WT1276/SW1340 and delivered via either of the following methods:

By Mail:
Town of Cary – Water Resources
Department, Second Floor
P.O. Box 8005
Cary, NC 27512
Attention: Dave Hallgren, PE
Re: Wastewater, Water & Reclaimed
Water GIS Improvements RFQ,
WT1276/SW1340

Hand-delivery*:
Town of Cary – Water Resources
Department
316 N. Academy Street, Second Floor
Cary, NC 27513
Attention: Dave Hallgren, PE
Re: Wastewater, Water & Reclaimed Water
GIS Improvements RFQ,
WT1276/SW1340

*FedEx, UPS or similar carrier methods may require this address for delivery. Please verify this
information with carrier.

4. RFQ QUESTIONS
Questions concerning this RFQ shall be submitted to Dave Hallgren via email at
Dave.Hallgren@townofcary.org no later than 3 p.m. (EST) on Thursday, December 6, 2018.
Indicate RFQ name and project number in the subject heading of the email. Only emailed
questions will be addressed and answered. The issuance of such written responses is the only
official method by which interpretation, clarification or additional information will be given by the
Town. Only requests answered by formal written responses will be binding. Oral and other
interpretations or clarifications shall be without legal effect. No personal inquiry or marketing
meetings will be conducted or allowed.
Respondents are strongly advised to monitor the site below for any additional information and/or
addendums regarding this solicitation.
http://www.townofcary.org/business-development/bids-proposals

5. QUALIFICATIONS SUBMITTAL FORMAT AND CONTENTS
The instructions below provide guidance and information to Respondents to prepare and submit
concise responses this RFQ. The purpose is to establish the format and contents of the statement
of qualifications so that responses are complete, contain all essential information, and can be
easily evaluated.

Qualifications Format
The statement of qualifications shall be no longer than 30 pages (15 double-sided sheets) in
length. Qualifications shall be presented in a well-organized and concise manner and is preferred
with one staple for ease of recycling. Please do not bind, provide covers or tabs.

Qualifications Content
The following items must be addressed in your package:
1. Introductory Letter: Respondents shall submit a clear concise response identifying the
following:
a. Name of firm,

Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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b. Primary contact person working on Project and his/her contact information,
c. Firm’s contact information (i.e., phone, facsimile, email, etc.),
d. Why the Town of Cary should select your firm for this work, and
e. Acknowledgment of any RFQ Amendments (if any) posted on the Town’s website
as noted in Section 4 of this solicitation.
2. Qualifications and Experience: Respondents shall submit the following information to
demonstrate their experience and qualification:
a. Provide similar experience illustrating similar projects or work related to the
technical aspects and processes described in the scope of work. Include subconsultant (if any) capabilities as related to the scope of work. Site specific projects
of a similar nature to the Project described herein and list a reference with contact
information for each project cited.
b. Indicate any previous project experience working for the Town, as a Consultant,
within the past five (5) years. Please include brief project statement, primary Town
department and staff responsible for project, and whether the project was
completed within scope, budget, and schedule.
c. Provide a minimum of three (3) references related to similar projects. Include name
of project, brief description of project, and primary contact information of reference.
3. Project Approach: A detailed description of how your firm proposes to approach this
Project. Include sufficient discussion of proposed methodologies, techniques, and
procedures for each work item. Provide a breakdown and description of tasks assigned
per project team member. Describe the hierarchy of project management. Provide
suggestions for any additional services which may enhance the value and/or affect the
overall economy and effectiveness of the Project.
4. Project Schedule: Include a proposed time schedule for completion of the key tasks in
each phase, with the schedule in terms of months from the notice-to-proceed. Identify the
method and person responsible to assure that the time schedule and the Town’s budget
will be met.
5. Project Team(s): Provide an Organization Chart of the project team specifying the
dedicated Project Manager, key personnel, and sub-consultants assigned to the team and
the availability of backup personnel that will support this Project. Include a brief summary
identifying roles and responsibilities and general qualifications (i.e., professional
registrations, certifications and/or licenses) of each team member (including subconsultants) in disciplines appropriate to the Project, as well as education, availability to
work on this Project, experience, years of experience (with current firm and other firms).
Please do not list firm staff that are not directly working on the Project Team. If more than
one Project Manager or team is desired, please include this information and describe why
this is necessary and how it is anticipated to work.
6. Insurance and Contract Statement: Provide a statement that the firm will provide insurance
as specified in Appendix A – Draft Professional Services Agreement and provide a copy
of the current Certificate of Insurance. Include a statement confirming that the Draft
Professional Services Agreement has been reviewed and that the firm is either (1)
prepared to sign the Town’s Agreement if selected by Town or (2) requests modifications
to the Agreement. The Town shall only consider requested modifications that are
specifically outlined in Qualifications(s) received by responding firm(s), and such requests
will be taken into consideration during the negotiation phase with the selected firm(s).
Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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7. Identification of Lawsuits and Administrative Claims/Fine): Consultants must identify all
lawsuits, administrative claims or fine proceedings Consultant has been a party to in the
past five (5) years. Include any fines levied by any governmental unit relating to the
proposed work in this RFQ such as fines from the EEOC, Department of Labor or other
unit of government.
8. Hourly Bill Rates: Provide an hourly billing rate schedule for all personnel who provide
professional services required for the project. Organize the rate schedule such that
members of the Project Team outlined in #5 can be coordinated with the provided rates.

6. EVALUATION METHOD
Evaluation Criteria
All Qualifications will be evaluated based on the following criteria:
1. Firm experience/reputation/workload: The firm’s experience in similar work and a record
of successful results. Consideration will be given to the firm’s ability to take on additional
work, understanding of the Town’s goals for this Project, management approach, sufficient
depth within the firm’s organizational structure, approach to managing the Town’s budget
and time, and the firm’s ability to offer the breadth and quality of services required for this
Project.
2. Experience of the personnel assigned to this project team: The Town will give
considerable weight to the individual qualifications of the project team members who will
be assigned to perform the majority of the work on the Project. Consideration will include
the Project Manager’s individual qualifications, experience, and location, which key
personnel will be assigned to the Project, and any sub-consultant’s individual experience,
qualifications and location. The Project Manager’s past and/or current experience working
on Town projects will also be given consideration.
3. Response to the project objectives outlined in the RFQ: The proposed approach for
performing the work for this Project, including demonstrated understanding of scope of
work for this Project and Project deliverables. Ideas that are innovative, cost effective, or
demonstrate added value to the Project will be given weight.
4. Past Performance with the Town: Past performance on Town projects will be evaluated,
with particular emphasis on whether the project was completed successfully in accordance
with the agreed upon fee, schedule, and deliverables. A demonstrated understanding of
the Town project processes, working with third-party entities and outside agencies that
are required for Project performance will be given consideration.
5. Schedule: The proposed schedule for performing the work for this project will be
evaluated. The Town anticipates the contract will be finalized 60-90 days after the date
submittals are due. The selected firm must be able to begin work immediately and move
promptly towards completion once the contract is executed.

Selection Procedures
The Town will review the Qualifications and all of the information provided in the submittal
package. A selection committee comprised of Town staff will be convened to review the
qualification packages. The Town reserves the right to reject any and/or all statement of
qualifications. Respondents that are deemed competitive by the Town may be asked to attend an
interview and should make themselves available for a presentation of their qualifications to the
selection committee. Each firm will be responsible for all costs (e.g. travel and presentation
materials) related to the presentation.
Wastewater, Water & Reclaimed Water GIS Improvements RFQ, WT1276/SW1340
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The selected firm will be notified by the Town and will enter into contract negotiations for receiving
this work. If no agreement can be reached with the selected Consultants, then the Town will
negotiate with another qualified firm(s).

7. MINIMUM REQUIREMENTS FOR CONTRACT EXECUTION
All qualifications packages and materials submitted hereunder become the exclusive property of
the Town of Cary. The Town of Cary reserves the right to reject any or all submittals. This
submittals request is neither a contractual offer nor a commitment to purchase services. The Town
assumes no contractual obligation as a result of the issuance of this request, the preparation or
submission of a qualifications statement by a Consultant, the evaluation of statements, or final
selection. All submissions may be kept by the Town and may be disclosed to third parties at the
Town’s discretion.

Negotiating with Offerors
A Professional Services Agreement will be negotiated with the selected Consultant based on the
proposed scope of work, deliverables, project schedule, fee schedule, and project team as
outlined in their statement of qualifications. Appendix A contains the Town’s standard “Draft”
Agreement for Professional Services that will serve as a basis for any contract with the selected
Consultant.
The Town reserves the right to award a contract, based on initial offers received from Consultants,
without discussion and without conducting further negotiations. The Town may also, at its sole
discretion, have discussions with Consultants and the Town may enter into negotiations
separately with such Consultants. The Town shall not be deemed to have finally selected a
Consultant until a contract has been successfully negotiated and signed by all parties.

Responsibility for Costs
The Consultant shall be fully responsible for all costs incurred in the development and submission
of this submittal. Submittal documents should be prepared simply and economically, providing a
straightforward and concise description of the Consultant’s capabilities to satisfy the requirements
of the request. Emphasis should be placed on completeness and clarity of content. Selected
Consultants may be asked to present in person the substance of their response to Town staff if
necessary. All costs of such presentations shall be borne solely by the Consultant.

Complete Services/Products
The Consultant shall be required to (a) furnish all tools, equipment, supplies, supervision,
transportation, and other execution accessories, services, and facilities; (b) furnish all materials,
supplies, and equipment specified and required to be incorporated in and form a permanent part
of the completed work; (c) provide and perform all necessary labor; and (d) in accordance with
good technical practice, with due diligence, and in accordance with the requirements, stipulations,
provisions, and conditions of this document and the resultant contract, execute and complete all
specified work to the satisfaction of the Town.

Public Records and Submitted Qualifications from Consultant
Records received by the Town of Cary in response to a bid solicitation or a request for
qualifications are public records and subject to public inspection and copying. Some bid records
are public as soon as received by the Town, others become public at bid opening and others at
bid award.
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The Public Records law (N.C.G.S. 132-1 et seq.) authorizes the Town to withhold from public
inspection and copying legitimate and properly marked ‘trade secrets’. If a record meets all of the
following conditions:
▪
▪
▪
▪

It is a "trade secret" as defined in G.S. 66-152(3); and
It is the property of a private "person" as defined in G.S. 66-152(2); and
It is disclosed or furnished to the Town in connection with a bid or statement of
qualifications; and
It is marked as "confidential" or as a "trade secret" at the time of its initial disclosure to
the Town, then the Town may withhold that particular trade secret from a public record
inspection request.

If as part of Consultant’s bid or statement of qualifications, Consultant submits to the Town any
record, or portion of a record, that Consultant considers to be a trade secret meeting the definition
contained in G.S. 66-152 (2), Consultant shall clearly mark the particular record, or portion of the
record, that meets the definition of trade secret as TRADE SECRET or CONFIDENTIAL TRADE
SECRET. In the event the Town receives a public records request for records Consultant
designates as ‘trade secret’ the Town will notify Consultant and give Consultant the opportunity
to, within one week of such notification, (1) confirm in writing that the specific record, or portion of
record, that Consultant designated as TRADE SECRET meets the requirements of G.S 132-1.2
and G.S. 66-152, and the reasons therefore, and (2) to indemnify the Town in the event a
challenge is brought for the withholding of a record based on Consultant having designated it a
trade secret. The Town will only withhold the record if both conditions have been fulfilled to the
Town’s satisfaction.

Minimum Engineering Credentials
Licensure is required for professional Engineers, Architects, Landscape Architects, and other
professional services. The Architects and Engineers performing the work must be licensed
Architects or Professional Engineers in the State of North Carolina and must have good ethical
and professional standing. Any consultant proposing to use corporate subsidiaries or subconsultants must include a statement that these companies shall be properly licensed in like
fashion. It will be the responsibility of the prime consultant to verify license(s) of any corporate
subsidiary or sub-consultant prior to contract negotiations.

Consultant Qualifications
Consultants shall be required to submit evidence that they have relevant experience and have
previously delivered services similar to those required.
Consultant may additionally be required to show that they have satisfactorily performed similar
work in the past and that no claims of any kind are pending against such work. No submittal will
be deemed responsive from any Contractor/Consultants who is engaged in any work which would
impair their ability to perform or finance this work or from any Consultant with outstanding claims
pending for work of a similar nature, either completed or in progress.
No submittal will be deemed responsive from, nor will a contract be awarded to, any Consultant
who is in arrears to the Town upon any debt or contract, or who is in default, as surety or
otherwise, upon any obligation to the Town, or is deemed to be irresponsible or unreliable by the
Town.
The Consultant must have the financial ability to undertake the work and assume the professional
liability. The firm(s) must have an adequate accounting system to identify costs chargeable to
the Project.
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Conflict of Interest Statement
By submission of a response, the Consultant agrees that at the time of submittal, it: (1) has no
interest (including financial benefit, commission, finder’s fee, or any other remuneration) and shall
not acquire any interest, either direct or indirect, that would conflict in any manner or degree with
the performance of Consultant’s services, and (2) will not benefit from an award resulting in a
“Conflict of Interest.” A “Conflict of Interest” shall include holding or retaining membership, or
employment, on a board, elected office, department, division or bureau, or committee sanctioned
by and/or governed by the Town. Consultants shall identify any interests, and the individuals
involved, on separate paper with the response and shall understand that the Town, in consultation
with legal counsel, may reject their statement of qualifications.

Changes in Personnel
Changes to personnel on project team(s), particularly a Project Manager, are to be avoided
wherever possible. If during the contract negotiation phase the Consultant requests to make a
change to any personnel listed within the Consultant’s submitted Statement of Qualifications, the
request to the Town must be made in writing and detail the proposed replacement personnel,
resume(s) and reason(s) as to why the replacement is needed. The Town will consider the
request and may or may not accept the new personnel changes. If the Town denies the
Consultant’s request for a change in personnel, the Consultant will be required to confirm in writing
that the personnel submitted within Consultant’s original Statement of Qualifications will perform
the work, or the Town will no longer consider the Consultant as the best qualified firm, and may
enter into contract negotiations with the next most qualified Consultant.
**PLEASE NOTE, IF YOU HAVE RECEIVED THIS SOLICITATION FROM A SOURCE OTHER
THAN THE TOWN OF CARY, IT IS THE RESPONDENT’S RESPONSIBILITY TO ENSURE
THAT ALL ADDENDA HAVE BEEN RECEIVED.**
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Appendix A: Draft Professional Services Agreement
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THE TOWN OF CARY, as OWNER,
and
__________________________________
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AGREEMENT FOR PROFESSIONAL SERVICES
This Agreement, made as of the
day of
, 20
,
by
and
between the Town of Cary (hereinafter, the "OWNER") and
,
a
professional [architectural] [engineering] [landscape architectural] firm with a partner or
principal registered in North Carolina as a licensed architect and with offices in North Carolina
(hereinafter, the "DESIGNER").

WITNESSETH
That the OWNER and DESIGNER, for the consideration herein named, do hereby agree
as follows:

ARTICLE 1
SCOPE OF SERVICES
1.1

This Agreement is for professional [architectural] [engineering] [landscape architectural]
services to be rendered by DESIGNER to OWNER with respect to the project known as
, located in the Town of Cary, North Carolina, and generally consisting of
_______. The DESIGNER is responsible for performing certain portions of the project, as
more particularly described in Section 2.37 and Attachment A.

1.2

By its execution of this Agreement, the DESIGNER represents and agrees that it is
qualified and fully capable to perform and provide the professional [architectural]
[engineering] [landscape architectural] services and other services required or necessary
under this Agreement in a fully competent, professional and timely manner.

1.3

The services to be performed under this Agreement consist of Basic Services (hereinafter
defined) and such Additional Services (hereinafter defined) as may be designated in
Article 5 of this Agreement or as may from time-to-time be agreed upon by the OWNER
and DESIGNER by Written Amendment. All services performed by the DESIGNER not
identified as Additional Services in Attachment E or in a Written Amendment shall be
deemed to be Basic Services that are to be provided without additional compensation.

1.4

The amount of Compensation for Basic Services is described for such services in
Attachment F. The Compensation for Basic Services shall be paid in accordance with
Section 7.1. Compensation for Additional Services shall be as described for such services
in Section 7.2 and Attachment G, or as set forth in a Written Amendment regarding such
services.

1.5

The Town’s Request for Proposals, entitled
and
dated
, and the DESIGNER’s Proposal dated
are hereby incorporated into
the description of Basic Services by reference. Discrepancies between this Agreement,
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the Request for Proposals, and the DESIGNER’s Proposal shall be resolved as provided
in Section 14.8.
1.6

Time is of the essence as to this Agreement.

ARTICLE 2
DEFINITIONS
2.1

Addenda. Written or graphic instruments issued prior to the opening of Bids which clarify,
correct, or change the Bidding Requirements or the Construction Contract Documents.

2.2

Additional Services. Those services that may be provided by the DESIGNER in
connection with the Project for additional compensation, as described in Article 5,
Attachment E and Attachment G.

2.3

Agreement. This agreement between the OWNER and DESIGNER concerning the
DESIGNER’s Services to be provided to the OWNER. The Agreement establishes the
rights and obligations of the OWNER and DESIGNER in connection with the Project.
The Agreement includes all Attachments hereto, the Request for Proposals and the
subsequent Proposal submitted by the DESIGNER, and any Written Amendments.

2.4

Application for Payment. The form that is to be used by a Contractor during the course of
the Work in requesting progress or final payments and which is to be accompanied by such
supporting documentation as is required by the Construction Contract Documents.

2.5

Basic Services. Those professional services required to be provided by the DESIGNER
in connection with the Project that are described in Attachment D and designated therein
as services that are to be provided by DESIGNER under this Agreement.

2.6

Bid. The offer or proposal of a bidder submitted on the prescribed form setting forth the
prices for the Work to be performed.

2.7

Bidding and Construction Contract Award Phase. See Attachment D for this definition.

2.8

Bidding Documents. The Bidding Requirements and the proposed Construction Contract
Documents (including all Addenda issued prior to receipt of Bids).

2.9

Bidding Requirements. The Advertisement or Invitation to Bid, Instructions to Bidders,
Bid security form, if any, and the Bid form with any Addenda.

2.10

Certificate of Final Completion. Certificate issued by the OWNER when the Work has
been completed in accordance with the Construction Contract Documents and the
OWNER has received all documents and items necessary for closeout of the Work.
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2.11

Change Order. A document recommended by the DESIGNER that is signed by a
Contractor and OWNER and authorizes an addition, deletion, or revision in the Work or an
adjustment in a Construction Contract Price or Construction Contract Time, issued on or
after the effective date of the Construction Contract.

2.12

Claim. A demand or assertion by OWNER or a Contractor seeking an adjustment of a
Construction Contract Price or Construction Contract Times, or both, or other relief with
respect to the terms of the Contract. A demand for money or services by a third party is
not a Claim.

2.13

Compensation for Additional Services. All compensation due DESIGNER from
OWNER for Additional Services, to be calculated and paid in accordance with Section
7.2 and Attachment G.

2.14

Compensation for Basic Services. All compensation due DESIGNER from OWNER for
all services under this Agreement except for Compensation for Additional Services and
Reimbursable Expenses, if any.

2.15

Construction Administration Phase. See Attachment D for this definition.

2.16

Construction Contract. The written instrument that is evidence of an agreement between
the OWNER and a Contractor covering the Work.

2.17

Construction Contract Documents. The documents that establish the rights and obligations
of the OWNER and Contractor and include the Construction Contract, the Bidding
Requirements, the Bidding Documents, the Addenda (that pertain to the Construction
Contract Documents), the Contractor’s Bid (including documentation accompanying the
Bid and any post Bid documentation submitted prior to the Notice of Award) when attached
as an exhibit to the Construction Contract, the Notice to Proceed, the Bonds, the General
Conditions, the Supplementary Conditions and any Special Conditions, the Specifications
and the Drawings as the same are more specifically identified in the Construction Contract,
together with all Written Amendments, Change Orders, Work Change Directives, Field
Orders, and DESIGNER’s written interpretations and clarifications issued on or after the
Effective Date of the Construction Contract. Approved Shop Drawings and the reports and
drawings of subsurface and physical conditions are not Construction Contract Documents.
Only printed or hard copies of the items listed in this paragraph are Construction Contract
Documents. Files in electronic media format of text, data, graphics, and the like that may
be furnished by OWNER to Contractor are not Construction Contract Documents.

2.18

Construction Contract Documents Phase. See Attachment D for this definition.

2.19

Construction Contract Price. The moneys payable by OWNER to a Contractor for
completion of the Work in accordance with Construction Contract Documents.

2.20

Construction Contract Times. The number of days or the dates stated in the Construction
Contract Documents to: (i) achieve Milestones, if any, (ii) achieve Substantial Completion;
6
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and (iii) complete the Work so that it is ready for final payment as evidenced by
DESIGNER’s written recommendation of final payment.
2.21

Contractor. An individual or entity engaged directly by the OWNER pursuant to a
Construction Contract. The term “Contractor” includes the terms “Subcontractor” and
“Supplier” and the Contractor’s, Subcontractor’s and Supplier’s successors, assigns,
employees, agents, consultants and other representatives and anyone for whose acts a
Contractor, Subcontractor or Supplier is legally liable.

2.22

Design Development Phase. See Attachment D for this definition.

2.23

DESIGNER. The individual or entity named as such in the Agreement. The term
“DESIGNER” means the DESIGNER and the DESIGNER’s Consultants and their
successors, assigns, employees, agents, consultants and other representatives and anyone
for whose acts the DESIGNER is legally liable.

2.24

DESIGNER’s Consultants. Any individuals or entities having a contract with DESIGNER
to furnish services as DESIGNER’s independent professional associate or consultant with
respect to the Project. See Section 3.2.1 and Attachment C for specific provisions
regarding and identification of DESIGNER’s Consultants.

2.25

DESIGNER’s Services. The professional services and other services required or
necessary under this Agreement, consisting of Basic Services and such Additional
Services as are agreed upon by the OWNER and DESIGNER by Written Amendment or
otherwise in accordance with this Agreement.

2.26

Drawings. That part of the Construction Contract Documents prepared or approved by
DESIGNER which graphically shows the scope, extent, and character of the Work to be
performed by Contractor. Shop Drawings and other Contractor submittals are not
Drawings hereunder.

2.27

Effective Date of the Agreement. The date of delivery to the DESIGNER from the
OWNER of a fully executed original of this Agreement. The DESIGNER is to submit its
executed counterpart of this Agreement to the OWNER, and this Agreement will be fully
executed upon the OWNER’s counterpart being executed by the Town Manager or the
Mayor (or another individual executing the counterpart on behalf of the OWNER after
having been duly appointed to do so by the OWNER).

2.28

Field Order. A written order issued by DESIGNER that requires minor changes in the
Work but that does not involve a change in the Construction Contract Price or the
Construction Contract Times.

2.29

General Conditions. That part of the Construction Contract Documents that supplements
a Construction Contract and that describes the rights, responsibilities and relationships of
the OWNER, DESIGNER and Contractor.
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2.30

Key Milestone Listing. The list of the sequence and timing of the design and
construction activities. See Section 6.1 and Attachment B.

2.31

Laws and Regulations. Any and all applicable laws, rules, regulations, ordinances, codes,
and orders of any and all governmental bodies, agencies, authorities, and courts having
jurisdiction over the Project.

2.32

Milestone Dates. The dates set forth in the Key Milestone Listing.

2.33

OWNER. The Town of Cary, a municipal corporation in North Carolina, and its
successors and assigns, and the party for whom the DESIGNER’s Services are to be
performed. The term “OWNER” means the OWNER and the OWNER’s Representative.

2.34

OWNER’s Representative. The OWNER’s Representative is
.
The Owner’s Representative may be an employee, agent or other representative of the
Owner, and may be an individual or any one of several identified individuals, or a
committee or entity, in which case the committee or entity shall select one or more
individuals to speak and act on its behalf and on behalf of the Owner. The OWNER’s
Representative shall have the express authority to bind the OWNER with respect to all
matters requiring the OWNER’s approval or authorization. Except as otherwise specifically
stated, the DESIGNER does not have such authority.

2.35

Post-Construction Phase. See Attachment D for this definition.

2.36

Preliminary or Schematic Design Phase. See Attachment D for this definition.

2.37

Project. The following phases of the Project that is to be undertaken in connection with
this Agreement that are designated in Attachment D as phases in which the DESIGNER is
to provide services to the OWNER: the Schematic Design Phase, the Design Development
Phase, the Construction Contract Document Phase, the Bidding and Construction Contract
Award Phase, the Construction Administration Phase and the Post-Construction Phase. The
Project may be enlarged to include Additional Services through Written Amendments or as
otherwise allowed herein.

2.38

Project Manual. The bound documentary information prepared for bidding and
constructing the Work and includes the Advertisement for Bids, Instructions to Bidders,
Bid Forms, Agreements, Bonds, General Conditions, Supplementary Conditions, Special
Conditions, Specifications, and Appendices.

2.39

Reimbursable Expenses. If there are expenses that are to be separately reimbursable by
OWNER to DESIGNER under this Agreement, they will be specified as such in Section
7.3 hereof. Unless expenses are specifically designated or described herein as separately
reimbursable, expenses of DESIGNER in performing DESIGNER’s Services hereunder
shall be deemed compensated by the Compensation for Basic Services and/or the
Compensation for Additional Services (if any).
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2.40

Request for Proposals. The invitation for a professional services firm, typically with a
partner or principal registered in North Carolina as a licensed architect, engineer or
landscape architect and with offices in North Carolina, to bid on the right to supply
DESIGNER services to the Town of Cary. The specific Request for Proposals made in
connection with the making of this Agreement is specified in Section 1.5 hereof.

2.41

Samples. Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and which establish the standards by which
such portion of the Work will be judged.

2.42

Shop Drawings. All drawings, diagrams, illustrations, schedules, and other data or
information which are specifically prepared or assembled by or for a Contractor and
submitted by Contractor to illustrate some portion of the Work.

2.43

Site. The lands or areas that will be indicated in the Construction Contract Documents as
being furnished by OWNER, upon which the Work is to be performed, including rights-ofway and easements for access thereto, and such other lands furnished by OWNER that are
designated for the use of Contractor. The Site may not be specifically identified until after
the Effective Date of this Agreement, but shall be specified in the Construction Contract
Documents, and reference herein to the “Site” shall mean such areas once determined and
specified.

2.44

Specifications. That part of the Construction Contract Documents consisting of written
technical descriptions of materials, equipment, systems, standards, and workmanship as
applied to the Work and certain administrative details applicable thereto. Specifications
include all Sections included under the Technical specifications of the Project Manual.

2.45

Subcontractor. An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work on the Project.

2.46

Substantial Completion. The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of the DESIGNER and with the approval of
the OWNER the Work (or a specified part thereof) is sufficiently complete, in accordance
with the Construction Contract Documents, so that the Work (or a specified part thereof)
can be utilized for the purposes for which it is intended. The OWNER’s receipt of all
certificates of occupancy applicable to the Project is a condition precedent to the Work
being deemed “Substantially Complete.” The terms “substantially complete” and
“substantially completed” as applied to all or part of the Work refer to Substantial
Completion thereof.

2.47

Supplementary Conditions. That part of the Construction Contract Documents that
amends or supplements the General Conditions.

2.47

Special Conditions. That part of the Construction Contract Documents that amends or
supplements the Supplementary Conditions.
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2.48

Supplier. A manufacturer, fabricator, supplier, distributor, materialman, or vendor having
a direct contract with a Contractor or Subcontractor to furnish materials or equipment to
be incorporated in the Work by a Contractor or Subcontractor.

2.49

Total Project Cost; Total Project Cost Estimate. The “Total Project Cost Estimate” is an
estimate of the total cost of the Project developed in accordance with Section 4.2 and
Attachment H. The “Total Project Cost” is the Total Project Cost Estimate that is
approved by the OWNER in accordance with Section 4.2.

2.50

Utilities Infrastructure. All underground or above-ground pipelines, conduits, ducts,
cables, wires, manholes, vaults, tanks, tunnels, or other such facilities or attachments, and
any encasements containing such facilities, including those that convey electricity, gases,
steam, liquid petroleum products, telephone or other communications, cable television,
water, wastewater, storm water, other liquids or chemicals, or traffic or other control
systems.

2.51

Work. The entire completed construction or the various separately identifiable parts
thereof required to be provided to the OWNER under the Construction Contract Documents
by parties other than the DESIGNER. The Work includes and is the result of performing or
providing all labor, services, and documentation necessary or appropriate to produce such
construction, and furnishing, installing, and incorporating all necessary or appropriate
materials and equipment into such construction, all as more specifically described in the
Construction Contract Documents.

2.52

Written Amendment. A written statement modifying the Agreement, signed by OWNER
and DESIGNER on or after the Effective Date of the Agreement.

ARTICLE 3
RESPONSIBILITIES OF THE DESIGNER
3.1

Standard of Care
3.1.1
The DESIGNER shall exercise reasonable care and diligence in performing the
DESIGNER’s Services under this Agreement in accordance with generally accepted
standards of [architectural] [engineering] [landscape architectural] practice throughout the
United States and in accordance with all Laws and Regulations. The DESIGNER shall
serve as a representative of the OWNER in accordance with the terms and conditions of
this Agreement to guard the OWNER against defects and deficiencies in the Work.
3.1.2
The DESIGNER shall be responsible for all errors or omissions in the
Drawings, Specifications, and other documents prepared by the DESIGNER. It shall be
the responsibility of the DESIGNER throughout the period of performance under this
Agreement to use reasonable professional care and judgment to guard the OWNER
against defects and deficiencies in the Work.
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3.1.3
The DESIGNER shall assure that all Drawings, Specifications and other
documents prepared by the DESIGNER or the DESIGNER’s Consultants hereunder are
in accordance with all Laws and Regulations and that all necessary or appropriate
applications for approvals are submitted to federal, state and local governments or
agencies in a timely manner so as not to delay the design or construction activities of the
Project.
3.1.4
The DESIGNER shall correct at no additional cost to the OWNER any and all
errors, omissions, discrepancies, ambiguities, mistakes or conflicts in the Drawings,
Specifications and other documents prepared by the DESIGNER or DESIGNER’s
Consultants.
3.1.5
In addition to any other damages that might be due to OWNER hereunder in
connection with the breach of this Agreement by DESIGNER, DESIGNER shall
reimburse OWNER, as described in Article 10 hereof, for costs, damages and expenses
that are the result of errors, omissions or delays of the DESIGNER or the DESIGNER’s
Consultants.
3.1.6
The DESIGNER shall perform the DESIGNER’s Services in a timely manner
in accordance with all schedules for the Project and the Construction Contract
Documents.
3.1.7
If the DESGINER’s key project personnel are listed in Attachment C to this
agreement no changes in the DESIGNER’s key personnel indicated shall be permitted
except with the prior written consent of the OWNER.
3.2

DESIGNER’s Consultants.
3.2.1
The DESIGNER’s Consultants for the project, along with their key project
personnel, are listed in Attachment C to this Agreement. No changes in the consultants or
key personnel indicated shall be permitted except with the prior written consent of the
OWNER, which consent shall not be unreasonably withheld.
3.2.2
All of the DESIGNER’s contracts with the DESIGNER’s Consultants shall be
in writing and shall expressly provide that if this Agreement is terminated for any reason,
the OWNER may, at its sole option, take the assignment of the DESIGNER’s
Consultants’ contracts with the DESIGNER, that such assignment shall automatically
take place upon notification in writing by the OWNER to the DESIGNER’s Consultants
and the DESIGNER’s Consultants shall continue to be bound by their contract after such
assignment. A copy of each contract between the DESIGNER and a DESIGNER’s
Consultant shall be furnished to the OWNER within seven (7) days of its execution.
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ARTICLE 4
BASIC SERVICES
4.1

Commencement of Basic Services. The DESIGNER’s Basic Services shall commence
upon the occurrence of the Effective Date of the Agreement and DESIGNER’s receipt of
a Notice to Proceed from OWNER.

4.2

Total Project Cost Estimates and Total Project Cost.
4.2.1 At the times designated herein, the DESIGNER shall develop a Total Project Cost
Estimate, including the DESIGNER’s fees, costs of the construction, costs of equipment,
furnishings, furniture and signage, permit fees and appropriate contingencies. These costs
shall be prepared and submitted to the OWNER, with supporting documents listing
quantities, unit price, labor rates, man-hour estimates, overhead and profit.
4.2.2 The Total Project Cost Estimates shall be prepared by a qualified cost estimating
consultant to the DESIGNER that is acceptable to the OWNER.
4.2.3 The Total Project Cost Estimates shall be prepared/revised at three points in the
performance of the DESIGNER’s services: (1) at completion of the Preliminary or
Schematic Design Phase; (2) at completion of the Design Development Phase; and (3) at
completion of 80% of the Construction Contract Documents Phase.
4.2.4 When the first of the Total Project Cost Estimates has been approved in writing by
the OWNER, it shall be used by the OWNER as a basis for appropriating funds
specifically for the Project. Once this Total Project Cost Estimate has been so approved
by the OWNER, the DESIGNER shall be obligated, without additional compensation, to
adjust the design of the Project to assure that it remains within the approved Total Project
Cost. Such approved Total Project Cost Estimate shall be referred to herein as the “Total
Project Cost”.
4.2.5 Should bidding or negotiation with Contractors produce prices which, when added
to the other elements of the approved Total Project Cost, produce a cost that is in excess
of the approved Total Project Cost, the DESIGNER shall participate with the OWNER in
rebidding, renegotiation and design adjustments to the extent such are necessary to obtain
prices within the approved Total Project Cost. All activity of the DESIGNER with respect
to these matters shall constitute Basic Services and shall be performed by the DESIGNER
without additional compensation.
4.2.6 Unless and until the OWNER authorizes an increase in the Total Project Cost,
later Total Project Cost Estimates that are greater than the approved Total Project Cost
shall not imply or otherwise result in an increase in the approved Total Project Cost.

4.3

Basic Services. The Basic Services to be provided by the DESIGNER hereunder are
those services designated in Attachment D.
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4.4

Contractor Documentation. The DESIGNER shall utilize the Town’s standard General
Conditions, Supplementary Conditions and Special Conditions in preparation of bidding
documents and construction contracts. These ‘front-end’ documents define certain roles
for the DESIGNER during construction. The DESIGNER agrees that those roles are
included in the scope of Basic Services (whether specifically listed in Attachment D or
not), and are to be compensated as part of the total compensation described for the Basic
Services.

ARTICLE 5
ADDITIONAL SERVICES
Additional Services that may be provided by the DESIGNER pursuant to the terms of
this Agreement are described in Attachment E. Only those services designated on Attachment E
as Additional Services (by check-mark or other indication), or those designated as Additional
Services in a Written Amendment, shall be considered Additional Services hereunder.

ARTICLE 6
DURATION OF DESIGNER’S SERVICES
6.1

Scheduling of Services.
6.1.1 The DESIGNER’s schedule for the performance of its activities and the activities
of DESIGNER’s Consultants shall be reduced to writing and submitted to the OWNER
for review and approval. If such schedule has been reviewed and approved prior to
execution of this Agreement, it is attached hereto as Attachment B. In any event, once the
schedule has been reviewed and approved by the OWNER, it shall constitute the “Key
Milestone Listing”. The DESIGNER shall also prepare and submit to the OWNER for
review and approval a schedule of all known items of information, approvals or decisions
to be furnished or made by the OWNER, including the dates by which the OWNER shall
have all information necessary from the DESIGNER with respect to that item, approval
or decision and the date by which the item of information, approval or decision should be
communicated to the DESIGNER. The OWNER shall always have a reasonable time
within which to provide such item of information, approval or decision and shall not have
any responsibility for any delay occurring by reason of the OWNER’s being unable,
through no fault of the OWNER, to supply such item of information, approval or
decision.
6.1.2
The DESIGNER shall schedule and perform its activities so as to meet the
Milestone Dates shown in the Key Milestone Listing. No delay by the DESIGNER in
meeting the deadlines in the Key Milestone Listing shall be allowed hereunder without
prior written approval by the OWNER.
6.1.3 Should the OWNER determine that the DESIGNER is behind schedule, it may
require the DESIGNER to expedite and accelerate its efforts, including providing
13
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additional manpower and/or overtime, as necessary, to perform its services in accordance
with the Key Milestone Listing, at no additional cost to the OWNER.
6.2

Adjustments to the Schedule.
6.2.1 If the DESIGNER’s Services are or will be delayed for more than sixty (60) days
through no fault of the DESIGNER, or if the OWNER increases or decreases the scope or
size of the Project by ten percent (10%) of the currently approved Total Project Cost, the
DESIGNER shall give prompt written notice to the OWNER. Provided that such notice
has been given, the DESIGNER may request in writing an adjustment in the Key
Milestone Listing dates, which shall be granted by the OWNER to the extent reasonable.

ARTICLE 7
DESIGNER’S COMPENSATION
7.1

Compensation for Basic Services.
7.1.1 Payments for Basic Services shall become due and payable on a per-Phase basis,
after OWNER’s approval of all services designated hereunder as Basic Services to be
provided by DESIGNER for the Phase for which payment is sought.
7.1.2 For Basic Services, the DESIGNER shall be compensated on a per-Phase basis, in
accordance with the percentage of the Total Project Cost allocated to such Phase on
Attachment F to this Agreement, unless the OWNER and the DESIGNER otherwise
agree in writing.
7.1.3 After approval of all services provided by DESIGNER for a particular Phase,
Payments will be made by the OWNER within thirty (30) calendar days of receipt of an
invoice that is in form and substance acceptable to the OWNER. In the event the
OWNER finds any part of an invoice not to be acceptable, it shall identify to the
DESIGNER the part or parts which are not acceptable and shall pay the part or parts of
the invoice which are acceptable, if any. The OWNER shall have the right to deduct from
payments to the DESIGNER any costs or damages incurred, or which may be incurred,
by the OWNER as a result of the DESIGNER’s failure to perform on any Phase of the
Project.
7.1.4 If the OWNER increases or decreases the scope of the Project by ten percent
(10%) or more of the currently approved Total Project Cost, the compensation for Basic
Services shall be equitably adjusted.

7.2

Compensation for Additional Services.
7.2.1 Payments for Additional Services shall become due and payable on a per-service
basis, after OWNER’s approval of the Additional Service performed by the DESIGNER,
in accordance with Article 5 and/or a Written Agreement, for which payment is sought.
14
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7.2.2 For Additional Services, the DESIGNER shall be compensated on a time-spent
basis at the hourly rates shown in Attachment G to this Agreement, unless the OWNER
and the DESIGNER otherwise agree in writing.
7.2.3 After OWNER’s approval of the performance of an Additional Service, payments
will be made by the OWNER within thirty (30) calendar days of receipt of an invoice that
is in form and substance acceptable to the OWNER. In the event the OWNER finds any
part of an invoice not to be acceptable, it shall identify to the DESIGNER the part or parts
which are not acceptable and shall pay the part or parts of the invoice which are
acceptable, if any. The OWNER shall have the right to deduct from payments to the
DESIGNER any costs or damages incurred, or which may be incurred, by the OWNER as
a result of the DESIGNER’s failure to perform any service with respect to the Project.
7.3

Reimbursable Expenses.
7.3.1 Reimbursable expenses are charges to the OWNER in addition to the fees for
Basic Services and Additional Services, and are generally not authorized for design
services arrangements. However, if the following items are indicated (by check-mark or
similar marking) as reimbursable expenditures, then OWNER shall reimburse such
expenditures with respect to DESIGNER’s provisions of services for the Project to the
extent such expenses are reasonable and actually incurred by the DESIGNER or
DESIGNER’s Consultants:
The actual cost of reproduction of Plans and Specifications, excluding documents
for exclusive use by the DESIGNER.
Other:
X

None

7.3.2 Neither the DESIGNER nor its Consultants shall be entitled to any mark-up on
actual expenses that are incurred.
7.3.3 DESIGNER shall only be reimbursed for those reimbursable expenses for which
the OWNER has provided specific prior written authorization (not all expenses that might
fit in any selected categories above but for which DESIGNER did not seek specific
OWNER approval).
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7.4

Accounting Records.
7.4.1 Accounting records of the DESIGNER’s compensation for Additional Services
and Reimbursable Expenses pertaining to the Project shall be maintained by the
DESIGNER in accordance with generally accepted accounting practices and shall be
available for inspection by the OWNER at mutually convenient times for a period of
three (3) years after issuance of the Certificate of Final Completion.

ARTICLE 8
RESPONSIBILITIES OF THE OWNER
8.1

Cooperation and Coordination.
8.1.1 The OWNER shall meet with the DESIGNER as necessary at mutually
convenient times to provide information necessary to enable the DESIGNER to develop a
detailed written analysis and needs summary of the Project.
8.1.2 The OWNER shall examine documents submitted by the DESIGNER and shall
make reasonable efforts to render decisions pertaining thereto no later than the dates
specified in the schedule for such decisions described in Section 6.1.2.

8.2

Surveys and Testing.
8.2.1 Unless required to be provided by the DESIGNER as part of the Basic Services
(see Attachment D), the OWNER shall furnish the DESIGNER with a certified land
survey of the Site, giving, as applicable, grades and lines of streets, alleys, pavements and
adjoining property; rights-of-way, restrictions, easements, encroachments, zoning, deed
restrictions, boundaries and contours of the Site; locations, dimensions and complete data
pertaining to existing buildings, other improvements and trees, and other pertinent
information reasonably requested by the DESIGNER including that concerning available
service and Utilities Infrastructure, both public and private, including inverts.
8.2.2 Unless required to be provided by the DESIGNER as part of the Basic Services
(see Attachment D), the OWNER shall provide the services of a geotechnical engineer or
other consultant, when such services are reasonably deemed necessary by the
DESIGNER as shown on the DESIGNER’s schedule described in Section 6.1.2, to
provide reports, test borings, test pits, soil bearing values, percolation tests, air and water
pollution tests, ground corrosion and resistivity tests and other necessary operations for
determining subsoil, air and water conditions, all together with reports and appropriate
professional recommendations thereof.
8.2.3 All services, data, information, surveys and reports required of the OWNER
pursuant to this Article 8, shall be furnished at the OWNER’s expense and, absent any
negligence or failure to follow professional standards on the part of DESIGNER, the
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DESIGNER shall be entitled to rely upon the accuracy and completeness of such
services, data, information, surveys and reports.
8.3

Permits and Approvals
8.3.1 The OWNER shall secure and pay for all necessary permits, licenses, approvals,
easements, assessments, and charges required for the construction, use or occupancy of
permanent structures or for permanent changes in existing facilities. The DESIGNER
shall provide the OWNER with a schedule of all required approvals and of the dates by
which application for such approvals must be made in order to avoid any risk of delay to
the Project, prepare necessary application forms, present documents requiring approval
by the OWNER and submit documents with the OWNER’s approval to the appropriate
approval agency.

ARTICLE 9
INSURANCE
9.1

General Requirements
9.1.1 The DESIGNER shall purchase and maintain and shall cause each of the
DESIGNER’s Consultants to purchase and maintain during the period of performance of
this Agreement, and for five years after issuance of a Certificate of Final Completion of
the Project, insurance for protection from claims under workers’ or workmen’s
compensation acts; Commercial General Liability Insurance (including contractual
liability and completed operations, explosions, collapse, and underground hazards
coverage) covering claims arising out of or relating to bodily injury, including bodily
injury, sickness, disease or death of any of the DESIGNER’s or DESIGNER’s
Consultants’ employees or any other person and to real and personal property including
loss of use resulting thereof; Commercial Automobile Liability Insurance, including
owned, hired, and non-owned vehicles, if any, covering personal injury or death, and
property damage; Cyber Liability covering infringement, information theft, release of
private information, damage, destruction and alteration of electronic information,
extortion, network security, breach response costs, and regulatory fines; and Professional
Liability Insurance, covering personal injury, bodily injury and property damage and
claims arising out of or related to the performance under this Agreement by the
DESIGNER.
9.1.2 Insurance policies required hereunder shall include provisions or endorsements
containing the following:
a) Insurers. The minimum insurance ratings for any company insuring the DESIGNER
shall be Best's A-. Should the ratings of any insurance carrier fall below the
minimum rating, the OWNER may, at its option, require the DESIGNER to purchase
insurance from a company whose rating meets the minimum standard. DESIGNER’s
insurance carrier(s) shall be authorized to do business in the state of North Carolina.
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If DESIGNER is unable to find an authorized carrier for any line of insurance
coverage, DESIGNER shall notify OWNER in writing.
b) Additional Insured Status. All insurance policies (except Workers Compensation and
Professional Liability) shall name the Town of Cary, its elected officials, officers,
employees and volunteers as an additional insured.
c) Notice of Cancellation. Each policy shall provide that the OWNER shall receive not
less than thirty (30) days prior written notice, when available, of any cancellation or
non-renewal of coverage of any of the policies. Upon notice of such cancellation,
non-renewal or if a policy’s limits are exhausted, DESIGNER shall procure substitute
insurance so as to assure OWNER that the minimum limits of coverage are
maintained continuously throughout the periods specified herein.
d) Primary. DESIGNER’s insurance coverage shall be primary for any claims related to
this agreement.
e) Waiver of Subrogation. The insurer shall have no right of recovery or subrogation
against OWNER, its agents or agencies, it being the intention of the parties that the
insurance policies shall protect OWNER and be primary coverage for any and all
losses covered by the policies.
f) Verification of Coverage. A certificate of insurance and all endorsements required
shall be provided as Attachment I prior to execution of this Agreement. The
OWNER’s review or acceptance of certificates of insurance shall neither relieve
DESIGNER of any requirement to provide the specific insurance coverage set forth
herein nor shall it constitute a waiver or acknowledgement of satisfaction of the
specific insurance requirements set forth in this Agreement.
g) Certificate Holder address should read:
Town of Cary
PO Box 8005
Cary, NC 27512-8005
h) Special Risks or Circumstances. The OWNER reserves the right to modify these
requirements, including limits, based on the nature of the risk, prior experience,
insurer, coverage, or other special circumstances.
i) Reinstatement. Full coverage shall be reinstated after payment of each claim; and
j) Other. The insurance companies issuing the policy or policies shall have no recourse
against the OWNER, its agents or agencies for the payment of any premiums or for
assessments under any form of policy; any and all deductibles under the insurance
policies shall be assumed by and be at the sole risk and expense of the DESIGNER;
coverage shall be deemed to be in connection with this Agreement as revised by any
Change Orders or Written Amendments.
18

[rev. June 2018]

9.2

Limits of Coverage
9.2.1

Minimum limits of insurance coverage shall be as follows:
INSURANCE DESCRIPTION

MINIMUM REQUIRED
COVERAGE
Limits for Coverage A - Statutory
State of N.C.

Worker’s Compensation

Coverage B - Employers Liability
$500,000 each accident and policy
limit and disease each employee
$1,000,000 per occurrence
$2,000,000 aggregate
$1,000,000 CSL
$1,000,000 per occurrence
$2,000,000 per claim
$2,000,000 per claim and aggregate

Commercial General Liability
Automobile Liability
Umbrella
Professional Liability
Cyberliability
9.2.2

9.3

The DESIGNER may satisfy the insurance limits above with a combination of
primary and umbrella/excess liability insurance policies. Umbrella/Excess
liability shall follow form as to each of the underlying policies. Any available
insurance proceeds in excess of or broader than the specified minimum limits of
insurance and coverage shall be available to the OWNER.

OWNER’s Insurance Option
9.3.1 At any time during the performance of this Agreement, the OWNER may, upon
thirty (30) days written notice to DESIGNER, at its sole option, provide any or all of the
insurance coverage required under the Article.
9.3.2 If the OWNER elects to provide such coverage it shall notify the DESIGNER in
writing and provide to the DESIGNER such certificate or certificates of coverage as may
be applicable.
9.3.3 If the OWNER elects to provide such coverage it shall be entitled to pro rata
reduction in the fees for Basic Services equal to the cost of providing such coverage to
the DESIGNER.

ARTICLE 10
DAMAGES AND REMEDIES
10.1

Services, Reimbursement and Deductions.
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10.1.1 The DESIGNER shall reimburse the OWNER, as stipulated in 10.1.1.A and
10.1.1.B for costs, damages and expenses, including reasonable attorney’s fees and
expert’s fees, incurred by the OWNER when such costs, damages and expenses are the
result of any error, omission or delay of, or failure to perform as required by the
Agreement by the DESIGNER or DESIGNER’s Consultants.
A. To the extent that the aggregate cost to the OWNER for all errors, premium
value of omissions or delays of the DESIGNER and the DESIGNER’s
Consultants is less than one-half of one percent (0.5%) of the Total Project
Cost, the DESIGNER shall not be liable to the OWNER for such costs.
B. If the aggregate cost to the OWNER for such errors, premium value of
omissions or delays of the DESIGNER and the DESIGNER’s Consultants
equals or exceeds one-half of one percent (0.5%) of the Total Project Cost, the
DESIGNER shall reimburse the OWNER for all such costs that equal or exceed
said one-half of one percent (0.5%).
10.1.2 The OWNER is entitled to interest on all amounts due from the DESIGNER that
remain unpaid thirty (30) calendar days after the amount is deemed due, whether as a
result of a resolution of a dispute or otherwise, at a rate of three percentage points above
the rediscount rate charged by the Federal Reserve Bank during each month that any
amount remains due.
10.1.3 In addition to any other remedies available to the OWNER hereunder, the
OWNER shall have the right to deduct from payments to the DESIGNER any costs,
damages and expenses, including attorney’s fees, that have been or may be incurred by
the OWNER as a result of the DESIGNER’s failure to perform as required by the
Agreement.
10.2

Indemnities.
10.2.1 General Indemnity. To the fullest extent permitted by Laws and Regulations,
DESIGNER shall indemnify and hold Town, its officers and employees, harmless from
and against all claims, costs, charges, civil penalties, fines, losses, liabilities and damages
(including but not limited to reasonable professionals’ fees and charges and all court or
other dispute resolution costs), by whomsoever brought or alleged, arising out of,
resulting from, or in connection with (a) any breach by DESIGNER of any term or
condition of this Agreement or Written Amendment, (b) any breach or violation by
DESIGNER of any applicable Law or Regulation, or (c) any other cause resulting from
any act or failure to act by DESIGNER under this Agreement or Written Amendment, but
only to the extent caused by any negligence or omission of DESIGNER. This
indemnification shall survive the termination of this Agreement.
10.2.2 Intellectual Property Indemnity. To the fullest extent permitted by Laws and
Regulations, DESIGNER shall indemnify and hold harmless OWNER, its officers and
employees, from and against all claims, costs, civil penalties, fines, losses, and damages
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(including but not limited to all fees and charges of engineers, architects, attorneys and
other professionals and all court or arbitration or other dispute resolution costs), by
whomsoever brought or alleged, arising out of or related to infringement of patent rights,
copyrights, or other intellectual property rights, except with respect to designs, processes
or products of a particular manufacturer expressly required by the OWNER in writing. If
the DESIGNER has reason to believe the use of a required design, process or product is
an infringement of a patent, copyright or other intellectual property, the DESIGNER shall
be responsible for such loss unless such information is promptly given to the OWNER.
This indemnification shall survive termination of the Agreement.
10.3

Non-Exclusivity of OWNER’s Remedies. The OWNER’s selection of one or more
remedies for breach of this Agreement shall not limit the OWNER’s right to invoke any
other remedy available to the OWNER under this Agreement or by law.

10.4

Remedies Not Waived. No delay, omission or forbearance to exercise any right, power or
remedy accruing to the OWNER hereunder shall impair any such right, power or remedy
or shall be construed to be a waiver of any breach hereof or default hereunder. Every such
right, power or remedy may be exercised from time-to-time and as often as deemed
expedient.

10.5

Waiver of Damages. The DESIGNER shall not be entitled to, and hereby waives any
monetary claims for, or damages arising from or related to, lost profits, lost business
opportunities, unabsorbed overhead or any consequential damages.

ARTICLE 11
AMENDMENTS TO THE AGREEMENT
11.1

Changes in the Basic Services. Changes in the Basic Services and entitlement to
additional compensation or a change in duration of this Agreement shall be made by a
Written Amendment. The DESIGNER shall proceed to perform the Services required by
the Written Amendment only after receiving a fully executed Written Amendment from
the OWNER.

11.2

OWNER Changes. The OWNER may, without invalidating this Agreement, make
written changes in the Basic Services or Additional Services of this Agreement by
preparing and executing a Written Amendment to the Agreement. Within three (3) days
of receipt of such a Written Amendment, the DESIGNER shall notify the OWNER in
writing of any change contained therein that the DESIGNER believes significantly
increases or decreases the DESIGNER’s Services and request an adjustment in
compensation with respect thereto. If the Written Amendment significantly increases or
decreases the DESIGNER’s Services, the DESIGNER’s compensation may be equitably
adjusted as agreed to by the OWNER.

ARTICLE 12
21

[rev. June 2018]

TERMINATION AND SUSPENSION
12.1

Termination for Convenience of the OWNER. This Agreement may be terminated
without cause by the OWNER and for its convenience upon ten (10) days written notice
to the DESIGNER.

12.2

Other Termination. After ten (10) days written notice to the other party of its material
breach of the Agreement, this Agreement may be terminated by the noticing party,
provided that the other party has not taken all reasonable actions to remedy the breach.

12.3

Compensation After Termination.
12.3.1 In the event of termination for the convenience of the OWNER, the
DESIGNER shall be paid that portion of its fees and expenses that it has earned to the
date of termination, plus five percent (5%) of its Compensation for Basic Services earned
to date or of its unearned Compensation for Basic Services, whichever is less, less any
costs or expenses incurred or anticipated to be unearned by the OWNER due to errors or
omissions of the DESIGNER. Upon receiving notice of termination, DESIGNER shall
immediately and expeditiously terminate any ongoing Basic Services and Additional
Services it is to provide hereunder and inform DESIGNER’s Consultants of the
termination of this Agreement, so as to minimize the costs and expenses sustained prior to
the effective date of the termination.
12.3.2 In the event of termination by reason of a material breach of the Agreement by
the OWNER, the DESIGNER shall be entitled to the same compensation as it would have
received had the OWNER terminated the Agreement for convenience, and the
DESIGNER expressly agrees that said compensation is fair and appropriate as liquidated
damages for any and all costs and damages it might incur as a result of such termination.
12.3.3 In the event of termination by reason of a material breach of the Agreement by
the DESIGNER, the DESIGNER shall be paid that portion of its fees and expenses that it
has earned to the date of termination, less any costs or expenses incurred or anticipated to
be incurred by the OWNER due to errors or omissions of the DESIGNER or by reason of
the DESIGNER’s breach of this Agreement.
12.3.4 Should this Agreement be terminated, for whatever reason, the DESIGNER
shall, at the request of the OWNER, expend such additional effort as may be necessary, at
its cost and expense, to provide professionally certified and sealed drawings to the
OWNER, with respect to any Phase or item of the project. If the DESIGNER provides
such certified and sealed drawings, DESIGNER shall be compensated in accordance with
this Agreement.

12.4

Survival. Termination of this Agreement, for whatever reason, shall not terminate
DESIGNER’s representations and warranties to OWNER hereunder, nor nullify any
indemnity of OWNER by DESIGNER hereunder.
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12.5

Suspension
12.5.1 The OWNER may order the DESIGNER in writing to suspend, delay or
interrupt all or any part of the DESIGNER’s Services on the Project for the convenience
of OWNER.
12.5.2 In the event the DESIGNER believes that any suspension, delay or interruption
of the Project ordered by OWNER may require an extension of the duration of Basic
Services or an increase in the level of staffing by DESIGNER, it shall so notify the
OWNER and propose an amendment of the Key Milestone Listing for consideration of
the OWNER. Such amendment or extension shall be effective only upon the written
approval of the OWNER. In the event the duration of Basic Services is extended or
shortened or the level of staffing by the DESIGNER is increased or decreased, the
Compensation for Basic Services may be equitably adjusted.
12.5.3 A suspension, delay or interruption of the Project shall not terminate this
Agreement; provided, however, that if such suspension, delay or interruption causes a
suspension of the DESIGNER’s Services for a period exceeding ninety (90) days, the
Compensation for Basic Services may be equitably adjusted.

ARTICLE 13
OWNERSHIP OF DOCUMENTS
13.1

OWNER’s Ownership of Documents. The OWNER shall be granted, at no additional
cost, ownership of all documents, drawings, and electronic data bases relating to the
Project, including the ownership and use of all drawings, specifications, documents and
materials relating to the Project prepared by or in the possession of the DESIGNER. The
DESIGNER shall turn over to the OWNER in good unaltered condition, reproducibles of
all original drawings, specifications, documents, electronic data bases and materials
within seven (7) days after issuance of the Certificate of Final Completion or after
termination, whether for the Owner’s convenience or otherwise. The DESIGNER may
retain one set of drawings for its records.

13.2

Termination. In the event of termination, whether for the OWNER’s convenience or
otherwise, should the OWNER use such drawings for completion of the Project, the
OWNER shall indemnify and hold the DESIGNER harmless from and against any cost,
expense, damage or claim arising out of the loss of life, personal injury or damage to
tangible property occasioned wholly or in part by any act or omission by the OWNER or
a Contractor in connection with OWNER’s improper use (or misuse) of such drawings,
plans, specifications, renderings, models and other work provided as part of Basic
Services and Additional Services.

13.3

Other Projects. Said drawings, specifications, documents and materials relating to the
Project prepared by or in the possession of the DESIGNER may be used by the OWNER
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on any other project without additional compensation to the DESIGNER. The use of the
documents by the OWNER or by any person or entity for any purpose other than the
Project as set forth in this Agreement shall be at the full risk of the OWNER or such
person or entity.
13.4

Incorporation of Provision in all Contracts. The DESIGNER specifically agrees to
incorporate the provisions of this Article 13 in all contracts for the services of
DESIGNER’s Consultants.
ARTICLE 14
ADDITIONAL PROVISIONS

14.1

Confidentiality. The DESIGNER shall use its best efforts not to disclose or permit the
disclosure of any confidential information relating to the Project, except to its agents,
employees and other consultants who need such confidential information in order to
properly perform their duties relative to this Agreement.

14.2

Dissemination of Information. The OWNER takes efforts to assure that accurate
information about the OWNER is disseminated such that neither the public trust nor the
public’s perception of OWNER impartiality is compromised. DESIGNER, mindful of
those efforts, agrees that it shall not publicly disseminate any information concerning the
Project without prior approval from the OWNER. Any approval given by the OWNER
may be given with certain stipulations, such as OWNER participation in the creation of
the public product or OWNER review and the option to refuse ultimate release of the
final product should it fail to meet the OWNER’s standards and goals. Publicly
disseminate means but is not limited to electronic, video, audio, photographic or hard
copy materials serving as, in whole or part, advertising, sales, promotion, professional
papers or presentations, news releases, articles, or other media products, and/or
DESIGNER’s business collateral pieces. Notwithstanding the foregoing, the parties agree
the DESIGNER may list OWNER as a reference in response to requests for proposal and
may identify the OWNER as a customer in presentations to potential customers.

14.3

Limitation and Assignment. This Agreement shall bind DESIGNER and its successors
and permitted assigns. DESIGNER shall not assign or transfer its rights or interest in
Agreement (including the right to payment), nor shall contractor delegate its duties under
Agreement, without the OWNER’s written consent, which the OWNER may grant or
withhold in its sole discretion. The OWNER’s consent shall not release DESIGNER of
any obligation under Agreement and DESIGNER and permitted assigns shall be subject
to all of OWNER’s defenses. Any attempt to assign Agreement without the prior written
approval of OWNER shall be void. If DESIGNER utilizes approved subcontractors,
DESIGNER shall be responsible for the scheduling, completeness, quality, accuracy and
timeliness of all their work. OWNER has the right to request that any subcontractor be
replaced due to unsatisfactory performance.

14.4

Governing Law. The parties acknowledge Agreement is a “business contract” subject to
the provisions of N.C.G.S. Chapter 1G and agree that Agreement and the rights and
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duties of the Parties shall be governed by the laws of the State of North Carolina, without
regards to conflict of laws provisions. The Parties further agree that any dispute arising
from Agreement shall be litigated in the courts of the State of North Carolina and any and
all suits or actions related to Contract shall be brought exclusively in Wake County, North
Carolina. Service of process may be effected by delivery by any method permitted under
the N.C. Rules of Civil Procedure on the office or individual specified in Paragraph 14.14
‘Notice’ or on any officer of the DESIGNER.
14.5

Dispute Resolution.
Unless the OWNER instructs the DESIGNER otherwise,
DESIGNER shall carry on with the timely performance of the Basic Services and any
Additional Services to be provided by DESIGNER hereunder during any period of
disputes or disagreements between the DESIGNER and the OWNER. No services shall
be delayed or postponed pending the resolution of any dispute unless the OWNER
otherwise agrees in writing. Any and all suits or actions to enforce, interpret or seek
damages with respect to any provision of, or the performance or non-performance of, this
Agreement shall be brought exclusively in the General Court of Justice of North Carolina
sitting in Wake County, North Carolina and it is agreed by the parties that no other court
shall have jurisdiction or venue with respect to such suits or actions. To the extent the
DESIGNER’s role in the Project is relevant under any dispute resolution process required
by N.C.G.S. § 143-128(f1), the DESIGNER shall participate in the OWNER’s dispute
resolution process which shall be considered part of Basic Services unless specifically
agreed otherwise herein.

14.6

Extent of Agreement/Electronic Version Deemed Original. This Agreement represents
the entire and integrated agreement between the OWNER and the DESIGNER and
supersedes all prior negotiations, representations or agreements, either written or oral
including clickthrough agreements, clickwrap agreements, clickwrap licenses, or similar
non-reciprocal agreements (collectively, “clickthrough agreement”). This Agreement may
be amended only by Written Amendment. Neither party may amend, or seek to amend,
this Agreement by clickthrough agreement. OWNER may convert a signed original of
this Agreement to an electronic record pursuant to a North Carolina Department of
Natural and Cultural Resources approved procedure and process for converting paper
records to electronic records for record retention purposes. Such electronic record of this
Agreement shall be deemed for all purposes to be an original signed Agreement.

14.7

Severability. If any provision of this Agreement is held as a matter of law to be
unenforceable, the remainder of this Agreement shall be enforceable without such
provision.

14.8

Resolving Discrepancies. Except as may be otherwise specifically stated in the
Agreement, the provisions of the Agreement shall take precedence in resolving any
conflict, error, ambiguity or discrepancy between the provisions of the Agreement and the
Attachments, Request for Proposals and the DESIGNER’s resulting Proposal, and the
provisions of any standard, specification, manual, code or instruction of any technical
society, organization or association if the standard, specification, manual, code or
instruction. Aspects of the DESIGNER’s Proposal, if not specifically covered in this
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Agreement (and there are no inconsistent provisions of this Agreement to such aspects)
shall be deemed incorporated herein as part of the DESIGNER’s Basic Services. If the
provisions of any standard, specification, manual, code or instruction of any technical
society, organization or association if the standard, specification, manual, code or
instruction imposes a more stringent standard or obligation upon the DESIGNER than in
the Agreement, the standard, specification, manual, code or instruction of any technical
society, organization or association shall take precedence in resolving any conflict, error,
ambiguity or discrepancy between the provisions of the Agreement and the provisions of
such standard, specification, manual, code or instruction.
14.9

Conduct. OWNER has adopted a Mission Statement and Statement of Values. To support
those values, OWNER has published Working with the Town of Cary – A Guide for
Temporary Employees, Contractors, Consultants, and Volunteers. To the extent
consistent with the terms and conditions of this Agreement, DESIGNER agrees to support
and abide by the policies and elements contained in the chapters titled ‘Our Culture’ and
‘Working with the Media’ in such publication.

14.10 Gifts and Favors. DESIGNER shall become aware of and comply with all applicable
laws and regulations related to gifts and favors, conflicts of interest, bribery, lobbying and
the like, including N.C.G.S. §14-234, §133-1, and §133-32.
14.11 Data, Designs, Drawings, Memoranda, Etc.: Protocol. DESIGNER shall provide all
technical memoranda and the final report and testing protocol shall be submitted in
electronic form to the Town in read-only MS-Windows compatible format (including a
either screen readable .pdf or HTML formats). All drawings shall be CAD generated and
shall be provided on electronic media downloadable onto an AutoCAD based system. In
order to meet US Justice Department standards for Internet accessibility, all materials-draft or final--intended for presentation on the Town of Cary’s Web site must be provided
to the Town in a manner and format compatible, consistent, and in compliance with all
Town technology standards, including but not limited to a screen reader friendly version
of any PDF version and alternate text tags of no more than 34 characters for all graphics
contained in the HTML version. In the event that DESIGNER notices any errors in
electronic data provided to the OWNER in connection with this Agreement, DESIGNER
shall immediately notify OWNER, and if DESIGNER provided such electronic data,
DESIGNER shall immediately replace same with correct versions thereof. If there are
any inconsistencies between electronic and hard copies of documentation provided under
this Agreement, the electronic versions shall control.
14.12 Compliance with Laws and Regulations. Without limitation as to any other provision
hereof regarding DESIGNER’s compliance with Laws and Regulations in the
performance of its duties hereunder, DESIGNER shall ensure that it complies with all
federal and state Laws and Regulations as to the portion of the Project its services pertain.
Such compliance shall include ensuring that the performance of and product of the
DESIGNER’s services comply with federal and state Laws and Regulations, including
without limitation, compliance with the American with Disabilities Act of 1990, fair
hiring and compensation legislation, immigration laws and regulations, and other Laws
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and Regulations applicable to DESIGNER’s provision of services hereunder and the
resulting Work to be performed in connection with DESIGNER’s services. All
completion and submission of forms and reports, posting of notices, and the like to
comply with federal and state Laws and Regulations shall constitute required elements of
DESIGNER’s provision of services hereunder. DESIGNER, and all subcontractors, shall
comply with Article 2, Chapter 64, of the North Carolina General Statutes.
14.13 Public Records. DESIGNER acknowledges that records made or received in connection
with the transaction of public business are public records and subject to public records
requests. OWNER may provide copies of such records, including copyrighted records, in
response to public record requests, except that, upon request of and indemnification by
DESIGNER, the OWNER will not disclose records that meet all of the requirements of a
trade secret as set forth in N.C.G.S. 66-152, that are specifically designated as a “trade
secret” or “confidential” at the time of initial disclosure by DESIGNER, and that are
otherwise entitled to protection under N.C.G.S. 132-1.2(1). DESIGNER shall make
OWNER aware of any public records requests and shall defer to OWNER for response to
the requesting party.
14.14 Notice. Whenever any provision of this Agreement requires the giving of written notice,
it will be deemed to have been validly given if delivered in person to the individual or to a
member of the firm or to an officer of the corporation for whom it is intended, or if
delivered at or sent by registered or certified mail, postage prepaid, to the OWNER’s or
DESIGNER’s address. The date of said notice shall be the date of such delivery or
mailing.
The notice address for the OWNER shall be:
Engineering Department
Town of Cary
PO Box 8005 / 316 North Academy Street
Cary, NC 27512
Attn:
The notice address for the DESIGNER shall be:

Nothing herein contained shall be deemed to restrict the transmission of routine
communications between representatives of the DESIGNER and OWNER.
14.15 No Third Party Beneficiaries. There are no third party beneficiaries to Agreement.
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14.16 Independent Contractor. DESIGNER is an independent contractor and is solely
responsible for its Services and the supervision of its employees and permitted
subcontractors. All persons assigned by DESIGNER to provide Services pursuant to this
Agreement shall, for all purposes of this Agreement, be considered employees of
DESIGNER only. DESIGNER shall assume the sole and exclusive responsibility for the
payment of wages to individuals for services performed under this Agreement and the
withholding of all applicable Federal, State, and local taxes, unemployment insurance, and
maintaining workers compensation coverage in an amount and under such terms as
required by law. If OWNER notifies DESIGNER in writing that any person providing
Services appears to be incompetent, disorderly, or otherwise unsatisfactory to OWNER,
such person shall be removed from the project and shall not again be employed on it
except with the prior written consent of OWNER. No extension to any “Milestone Date”
or completion date will be granted for replacement of such personnel or subcontractors.
14.17 Nondiscrimination. Neither party shall discriminate on any prohibited basis.
14.18 Pre-Audit Requirement. This Agreement has not been fully executed and is not effective
until the Preaudit Certificate (if required by N.C.G.S. § 159-28) has been affixed and
signed by the Town of Cary finance officer or deputy finance officer.
14.19 Performance of Government Functions. Nothing contained in this Agreement shall be
deemed or construed so as to restrict or inhibit the OWNER’s police powers or regulatory
authority.
14.20 Principles of Interpretation and Definitions. In this Agreement, unless the context requires
otherwise: (1) The singular includes the plural and the plural the singular. The pronouns
“it” and “its” include the masculine and feminine. (2) References to statutes or regulations
include all statutory or regulatory provisions consolidating, amending, or replacing the
statute or regulation. References to contracts and agreements shall be deemed to include
all amendments to them. The words “include,” “including,” etc. mean include, including,
etc. without limitation. (3) References to a “Section” or “section” or “paragraph” shall
mean a section or paragraph of this Agreement. (4) “Contract” and “Agreement,” whether
or not capitalized, refer to this instrument. (5) Titles of sections, paragraphs, and articles
are for convenience only, and shall not be construed to affect the meaning of this
Agreement. (6) “Duties” includes obligations. (7) The word “person” includes natural
persons, firms, companies, associations, partnerships, trusts, corporations, governmental
agencies and units, and other legal entities. (8) The word “shall” is mandatory. (9) The
word “day” means calendar day. (10) Normal business hours means Monday through
Friday from 8:00 a.m. until 5:00 p.m. Eastern Standard Time.
14.21 Further Assurances. DESIGNER agrees that it will cooperate with Town and will execute
and deliver, or cause to be delivered, all such other instruments, and will take all such
other actions, as OWNER may reasonably request from time to time in order to effectuate
the provisions and purposes of Agreement.
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14.22 No Waiver of Sovereign or Qualified Immunity. Nothing in this Agreement shall be
construed to mandate purchase of insurance by OWNER pursuant to N.C.G.S. 160A-485
or to in any way waive OWNER’s defense of sovereign or governmental immunity from
any cause of action alleged or brought against any Party for any reason if otherwise
available as a matter of law. No officer, agent or employee of OWNER shall be subject to
any personal liability by reason of the execution of this Agreement or any other
documents related to the transactions contemplated hereby. Such officers, agents, or
employees shall be deemed to execute this Agreement in their official capacities only, and
not in their individual capacities. This section shall not relieve any such officer, agent or
employee from the performance of any official duty provided by law.
14.23 Federal Funds. The DESIGNER shall make all necessary inquiries to correctly identify the
source of funding for Agreement. If the source of funds for Agreement is federal funds,
the following federal provisions apply pursuant to 2 C.F.R. § 200.326 and 2 C.F.R. Part
200, Appendix II (as applicable), unless a more stringent state or local law or regulation is
applicable: Equal Employment Opportunity (41 C.F.R. Part 60); Davis-Bacon Act (40
U.S.C. 3141-3148); Copeland “Anti-Kickback” Act (40 U.S.C. 3145); Contract Work
Hours and Safety Standards Act (40 U.S.C. 3701-3708); Clean Air Act (42 U.S.C. 74017671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-1387); Debarment
and Suspension (Executive Orders 12549 and 12689); Byrd Anti-Lobbying Amendment
(31 U.S.C. 1352); Procurement of Recovered Materials (2 C.F.R. § 200.322); and Record
Retention Requirements (2 CFR § 200.324).
14.24 List of Attachments. The following Attachments are incorporated herein and made a part
of this Agreement by reference:
•
•
•
•
•
•
•
•
•

Attachment A -- Description of the Project
Attachment B -- Key Milestone Listing
Attachment C -- Consultants and Key Personnel
Attachment D -- Basic Services
Attachment E -- Additional Services
Attachment F -- Basic Services Compensation
Attachment G – Additional Services Hourly Rates Schedule
Attachment H -- Format of Total Project Cost Estimates
Attachment I -- Insurance Certificate

IN WITNESS WHEREOF, said DESIGNER and OWNER, being duly authorized, have
caused these presents to be signed in their names as of the day and year first above written, on
the following pages.
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TOWN OF CARY

By:___________________________
Name:
Title:

STATE OF NORTH CAROLINA
COUNTY OF WAKE
I,
, a Notary Public of the County and State aforesaid, do
hereby certify that
personally appeared before me this day and
acknowledged that he/she is manager/assistant manager of the Town of Cary, a North Carolina
municipal corporation, and that, by authority duly given and as the act of the municipal
corporation, the foregoing instrument was signed in its name by him/her as its manager/assistant
manager
Witness my hand and official seal, this the

[OFFICIAL SEAL]

day of

, 20

.

Notary Public

Printed name of Notary Public
My Commission expires:
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DESIGNER:
__________________________________________
a _______________________________ corporation
ATTEST:
______________________________
_________Secretary
(SEAL)

By:
____________________________________
Name: ____________________________________
Title: ________ President

STATE OF _______________________________
COUNTY OF _____________________________
I, _______________________, a Notary Public of _________________ County, State of
_______________________, do hereby certify that ___________________________ personally
came before me this day and acknowledged that he/she is _____________________ Secretary of
_______________________, a ________________ corporation, and that, by authority duly
given and as the act of the corporation, the foregoing instrument was signed in its name by its
________________ President, sealed with its corporate seal, and attested by himself/herself as
its ________________ Secretary.
Witness my hand and official seal, this the _____ day of _______________,
20________.
____________________________________
Notary Public
My Commission expires: __________________________
[OFFICIAL SEAL]

IMPORTANT
NOTE: If the DESIGNER is a Corporation, the legal name of the Corporation shall be set forth
above, together with the signature of the officer or officers authorized to sign Contracts on behalf
of the Corporation. If the signature is by an agent other than an authorized officer of the
Corporation, a Resolution must be attached hereto authorizing execution by the individual
named above. The signature of the DESIGNER shall also be acknowledged before a Notary
Public or other person authorized by law to execute such acknowledgment.
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Attachment A -- Description of the Project
[Town of Cary’s Request for Proposals, entitled
shall be inserted here.]
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Attachment B -- Key Milestone Listing
[Project Schedule as provided in DESIGNER’s Proposal shall be inserted here.]
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Attachment C -- Consultants and Key Personnel
[Key DESIGNER personnel who will be working on the Project and Consultants and
Consultant’s key personnel as provided in the DESIGNER’s Proposal shall be inserted here.]
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Attachment D – Basic Services
Any services described in the Agreement as Basic Services shall be considered Basic Services to
be provided to OWNER by DESIGNER or DESIGNER’s Consultants. Additionally, the
following services, if marked by check-mark or other similar indication below as being included,
comprise Basic Services to be performed for the Owner by the DESIGNER or the DESIGNER’s
Consultants. The lettered Phases (each, a “Phase” of the Project) include various associated
services, as described below. Marking the Phase as an included Basic Service indicates that all
services in that Phase are to be provided; marking only individual sub-sections of a described
Phase indicates that only those portions of the relevant Phase are to be provided as Basic
Services.
A.

Preliminary or Schematic Design Phase.

____ A.1
The DESIGNER shall consult with the OWNER to ascertain the
requirements of the Project and shall review available surveys, tests and reports to
ascertain that each is consistent and comparable with the others and the requirements of
the Project.
____ A.2
The DESIGNER shall perform a preliminary evaluation of the Site by
taking, at a minimum, the following steps:
•

Physiographic analysis - Conduct an elevation study to determine general
character of Site, including slope analysis and Site inspections to review actual
field conditions, and analyze various development strategies to accommodate
topography

•

Geotechnical analysis - Analyze subsurface investigation reports previously
prepared for the OWNER by a geotechnical engineer and develop design options
taking geotechnical findings into account.

•

Surface hydrology - Delineate surface drainage patterns and watershed areas and
analyze the effect on proposed development.

•

Infrastructure analysis - Analyze existing Utilities Infrastructure and identify
potential opportunities or limitations to development of the Project (e.g. electric,
gas, water, sewer, CATV, telecommunication and fiber optics); coordinate and
review alternatives with the OWNER to determine design feasibility; and identify
any potential difficulties and cost considerations for connection to existing
utilities

•

Permits and approvals - Identify required permits and approvals of governmental
agencies having jurisdiction over the Project and assess any difficulties or
scheduling conflicts in obtaining approvals to develop the Project.
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•

Architectural programming

•

Master planning

•

Space planning

•

Architectural schematic design

•

Code summary

•

Evaluate the effect of programming issues as they relate to use of the Site, and
address any concerns with compatibility with existing and proposed surrounding
land use.

•

Develop estimates of probable Site development cost for the various development
alternatives.

•

Prepare a detailed summary document
recommendations for development of the Site.

•

All other services customarily furnished by a Designer and its Consultants with
respect to projects and activities similar to the Project.

addressing

all

findings

and

____ A.3
Based on the information obtained during the preliminary evaluation, the
DESIGNER shall prepare Preliminary drawings illustrating alternative approaches to
design and construction of the Project (the “Preliminary or Schematic Design”).
____ A.4
The DESIGNER shall make a formal presentation to the Town Council
and/or other public forums as may be required of the proposed Preliminary or Schematic
Design for the Project. These presentations will be made after the OWNER’s
Representative and the DESIGNER have completed their review of the proposed
presentation. Once the OWNER has officially approved the Preliminary or Schematic
Design submittal and accompanying Total Project Cost, no unauthorized deviations to
either may be made by the DESIGNER.
____ A.5 The DESIGNER shall furnish a certified land survey of the Site, showing,
as applicable, grades and lines of streets, alleys, pavements and adjoining property;
rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions,
boundaries and contours of the Site; locations, dimensions and complete data pertaining
to existing buildings, other improvements and trees; and other pertinent information
reasonably required to perform the work, including information concerning available
service and Utilities Infrastructure, both public and private, including inverts.
____ A.6
The DESIGNER shall provide the services of a geotechnical engineer or
other consultant, when such services are required to provide reports, test borings, test
pits, soil bearing values, percolation tests, air and water pollution tests, ground corrosion
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and resistivity tests and other necessary operations for determining subsoil, air and water
conditions, all together with reports and appropriate professional recommendations
thereof.
B.

Design Development Phase.

____ B.1
The DESIGNER shall prepare from the approved Preliminary or
Schematic Design, for approval by the OWNER, the Design Development Documents,
which shall include Site and floor plans, elevations, perspective drawings, other
appropriate drawings, and outline specifications as are necessary to fix and illustrate the
size and character of the entire Project as to kinds of materials, type of structural,
mechanical and electrical systems and such other work as may be required, including:
•

Fixed equipment

•

Civil design

•

Structural design

•

Plumbing/mechanical/electrical design

•

Architectural design

•

Civil engineering

•

Landscape and irrigation system design

•

Interior design

•

Signage and graphics design

•

Cost estimates

•

Summary report

C.

Construction Contract Documents Phase.

____ C.1
Upon OWNER’s approval of the Design Development Documents, the
DESIGNER shall prepare the Construction Contract Documents and shall furnish copies
of complete Construction Contract Documents to the OWNER for review. The Owner
shall have the right and option to require the Designer to prepare eight separate bid
packages with no additional compensation due the Designer. Such bid packages, at the
Owner’s option, may include: demolition and preliminary site work, general work,
plumbing, mechanical, electrical, fire protection, landscaping and irrigation, signage, and
furniture.
____ C.2
A complete tabulation shall be furnished showing the breakdown of Total
Project Cost with attached detailed estimates for major categories, including
construction, equipment, furniture and signage.
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____ C.3
Upon the OWNER’s review, the DESIGNER shall revise the Construction
Contract Documents in accordance with the OWNER’s comments. The DESIGNER shall
furnish final copies to the OWNER and obtain written approval prior to issuance of the
Construction Contract Documents to Contractors for pricing.
____ C .4 The OWNER has developed [front-end] Standard Specifications and
Details, which shall guide the DESIGNER in formatting and preparing the
Specifications. DESIGNER shall provide all technical Specifications and drawing
standard detail Drawings unless otherwise directed by the Town.
____ C .5 Specifications shall be prepared for review purposes and shall be
subdivided into sections similar to Construction Specifications Institute standards.
Specifications must be typewritten using the latest edition of the MasterSpec or SpecText
system and be clearly legible. Review sets shall be complete with all forms and
documents. Submit on 8-1/2" x 11" paper, securely side bound and print double sided.
____ C .6 Field and laboratory testing of compacted soils, concrete, masonry
materials, asphalt, structural steel, and welding shall be identified in Construction
Contract Documents. All such tests shall be conducted by a qualified independent
laboratory in accordance with ASTM specifications in a contract with and paid for
directly by the OWNER. The testing laboratory utilized and the Contract for his services
shall be approved by the OWNER. Additional tests resulting from failure of initial tests
to meet Specification requirements shall be reimbursed to the OWNER by the
Contractor.
____ C .7 Subsurface investigation, where conditions are unknown or questionable,
shall be conducted by a qualified testing laboratory, coordinated by the DESIGNER and
paid for directly by the OWNER. The testing laboratory utilized and the contract for its
services shall be approved and executed by the OWNER. Reports of tests shall be bound
with the Specifications.
____ C .8 The date for receipt of Bids shall be established by the DESIGNER in
consultation with the OWNER. Generally, a period of four weeks will be required
between publication of the Notice to Bidders and the receipt of Bids. Advertisement costs
shall be paid directly to the advertising firm by the OWNER.
____ C .9 The DESIGNER shall file all required documents for the approval of
governmental authorities having jurisdiction over the Project prior to issuing Bidding
Documents to Contractors, and shall provide the OWNER with a list of any permit fees
to be paid by the OWNER and with written approval from all such authorities. All permit
fees for document approvals shall be paid either directly to the appropriate agency by the
OWNER or as a reimbursable expense to the DESIGNER, with the exception of
construction permit fees which shall be paid by the appropriate Contractor.
____ C.10 The Construction Contract Documents shall require that Contractors,
Subcontractors and Suppliers develop and submit operation and maintenance manuals in
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a form acceptable to the OWNER. Instructional and training sessions shall be required to
properly train the OWNER’s maintenance personnel. The OWNER’s Standard Project
Closeout specifications shall be included in Bidding Documents.
____ C.11 The OWNER and DESIGNER will establish a Project Manual with
procedures in accordance with Town standards for bidding and construction of the Work.
The Project Manual shall be followed for review and processing of all Shop Drawings,
catalog submissions, Project reports, Change Order proposals, test reports, maintenance
manuals, and other necessary documentation.
D.

Bidding and Construction Contract Award Phase.

____ D.1
Following issuance of the Bidding Documents, the DESIGNER shall
obtain and evaluate Bids in strict compliance with applicable North Carolina General
Statutes.
____ D .2 The DESIGNER shall prepare such clarifications and Addenda to the
Bidding Documents as may be required. The DESIGNER shall provide such
clarifications and addenda to the OWNER, all persons or entities who are issued Bidding
Documents.
____ D .3 The DESIGNER shall schedule and conduct pre-bid conferences with
prospective bidders to review the Project requirements. The DESIGNER shall provide
knowledgeable representatives, including representatives of DESIGNER’s Consultants,
to participate in these conferences to explain and clarify Bidding Documents. Within two
working days after the pre-bid conference, the DESIGNER shall deliver to all recipients
of Bidding Documents an Addendum to document any changes(s) to the Construction
Contract Documents resulting from pre-bid conferences.
____ D .4 The DESIGNER shall review all proposals received and make written
recommendations to the OWNER relative to acceptance/rejection of proposals and award
of Construction Contract(s) to the lowest responsible bidder or bidders, taking into
consideration quality, performance and the time specified in the proposals for
performance of the Construction Contract Documents.
E.
Construction Administration Phase. The Construction Administration Phase shall
include construction inspection services and construction contract administration. It will
commence with the award of the Construction Contract(s) and, together with the DESIGNER’s
obligation to provide Basic Services under this Agreement, will terminate when final payment to
the Contractor is due.
____ E.1
The DESIGNER shall work with the other parties providing services and
materials in connection with the project that is the subject of the Construction Contract
Documents, which other parties may be specifically identified in the Construction
Contract Documents or by instruction from OWNER to DESIGNER as to another party’s
participation in the project.
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____ E.2
The DESIGNER shall provide all of the administrative services described
in the Construction Contract Documents and shall serve as a representative of the
OWNER during construction. In this capacity, the DESIGNER shall: (a) guard the
OWNER against variances from the requirements of the Construction Contact
Documents, (b) require Contractor(s) to complete the Work within the time specified in
the Construction Contract Documents, (c) guard the OWNER against defects and
deficiencies in the Work, and (d) warn the OWNER and protect against any negative
environmental impacts the DESIGNER observes as occurring or likely to occur as a
result of the Work.
____ E.3
The DESIGNER shall notify the OWNER and Contractor of any defective
work observed by the DESIGNER. The DESIGNER will advise and consult with the
OWNER regarding the performance and progress of the Contractor and regarding
solutions to condition or problems that may arise out of the design or construction. The
DESIGNER shall have authority to act on behalf of the OWNER to the extent provided
in the Construction Contract Documents.
____ E.4
The DESIGNER shall administer the Change Order procedures provided
in the Construction Contract Documents. The DESIGNER shall review and evaluate
Change Order proposals submitted by a Contractor and shall recommend, as applicable,
the Contractor’s proposals for acceptance by the Owner. Each recommendation of
acceptance will be based upon the DESIGNER’s professional opinion that a proposal is
complete, in conformance with the Construction Contract Documents, represents fair and
reasonable pricing, and justifies Change Order action in the case of claims for extra
Work, or does not warrant procurement by competitive bid in the case of added Work.
The DESIGNER shall promptly prepare Change Order documentation complete with
narrative description and justification for each item, so as to not delay the Work. The
DESIGNER shall not permit variations from the Construction Contract Documents
unless and until Change Orders have been approved by the OWNER.
____ E.5
The DESIGNER shall provide the OWNER and Contractor(s), within a
maximum of four (4) working days, interpretations of the requirements of the
Construction Contract Documents. The DESIGNER shall make all interpretations
consistent with the intent of the Construction Contract Documents. Should errors,
omission, discrepancies, ambiguities, mistakes or conflicts be discovered in the
Construction Contract Documents, the DESIGNER shall prepare and submit to the
OWNER and Contractor(s), within a maximum of four (4) working days, such
amendments or supplementary documents associated with change proposal
documentation and provide consultation as may be required.
____ E.6
The DESIGNER shall make such visits to the Site as may be necessary to
monitor the progress and observe in detail the quality of the Work and to determine if the
Work is proceeding in accordance with the Construction Contract Documents and in
accordance with Laws and Regulations. On the basis of the DESIGNER’s observations
and Site visits, the DESIGNER shall promptly make an oral and written report regarding
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any deficiency to OWNER and take the appropriate steps to guard the OWNER against
defects and deficiencies in the Work. Defects and deficiencies shall be deemed to include
threats to environmental health and sustainability to the extent such impacts are not
specifically anticipated by the Construction Contract Documents. If the DESIGNER
observes any Work that does not conform to the Construction Contract Documents, the
DESIGNER shall issue a written report within four (4) working days of all such
inspections and Site visits to the OWNER and Contractor(s). The OWNER’s approval,
acceptance, use of or payment for all or any part of the DESIGNER’s Basic Services
hereunder or of the Project itself shall in no way alter or diminish the DESIGNER’s
obligations or OWNER’s rights hereunder.
____ E.7
Unless specifically provided otherwise herein, the DESIGNER shall
schedule, conduct and document regular meetings to be held at the Site every r week
throughout the entire construction period. Attendance at the meetings is to be by
authoritative home office and Project representatives of each Contractor. The
DESIGNER shall chair the meetings, prepare and distribute to the OWNER and all
others in attendance a report of the pertinent and salient matters considered and
conclusions reached at each of these weekly meetings, together with such matters relating
to the Project progress.
____ E.8
The DESIGNER shall create and maintain a typewritten project directory
including names and phone numbers of key personnel.
____ E.9
The DESIGNER shall review and verify compliance of all required field
testing with the Construction Contract Documents for the Project.
____ E.10 The DESIGNER shall process shop drawings and all other submittals,
provide details and interpretations, process materials lists and other data with sufficient
dispatch to preclude delaying the progress of construction.
____ E.11 The DESIGNER shall determine the amounts owed to any Contractor
based upon observation of the work and evaluation of an Application for Payment, and
shall issue Certificates for Payment in such amounts, as provided in the Construction
Contract Documents. The issuance of a Certificate for Payment shall constitute a
representation by the DESIGNER to the OWNER, based on the DESIGNER’s
observations and inspections at the Site and on the data comprising the Contractor’s
Application for Payment, that the Work has progressed to the point indicated and that the
quality of the Work is in accordance with the Construction Contract Documents and the
Contractor is entitled to payment in the amount certified.
____ E.12 When the OWNER and DESIGNER agree that the Work or portions of the
Work are substantially complete, the DESIGNER and its consultants shall inspect the
Work or portions of the Work and prepare and submit to the OWNER and Contractor(s)
punchlists of the Work that is not in conformance with the Construction Contract
Documents. The DESIGNER shall issue a Certificate of Substantial Completion at such
time that the work is determined to be substantially complete as defined in the
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Construction Contract Documents. When incomplete, defective or deficient work has
been remedied, the DESIGNER will inspect the work and advise the OWNER in writing
that all work has been satisfactorily completed. The DESIGNER will then issue a
Certificate of Final Completion.
____ E.13 The DESIGNER shall assist in obtaining governing agency occupancy
approval if any exceptions arise related to the design or specified materials.
____ E.14 The DESIGNER shall observe and review test data of the initial start-up
testing, adjusting and balancing of equipment and building systems to make sure that all
equipment and systems are properly installed and functioning in accordance with the
Construction Contract Documents.
____ E.15 The DESIGNER shall assemble, and review for completeness, written
guarantees, affidavits, manuals of instruction for operation, and other required closing
papers of the Contractors and forward them in organized three-ring binders to the
OWNER.
____ E.16 Upon completion of the Project and prior to issuing Final Certificates for
Payment, the DESIGNER shall compute the total time for completion as allowed in the
Construction Contract Documents, plus any time extensions granted, and determine the
number of days if any in excess of the Construction Contract Time for which a
Contractor appears liable for liquidated damages. The DESIGNER shall notify the
affected Contractor of any proposed assessments of liquidated damages, and allow the
Contractor time to respond thereto. Subsequently, the DESIGNER shall prepare a
recommendation to the OWNER as to the amount of liquidated damages, if any, to be
assessed and the portion of such assessment attributed to each Contractor.
____ E.17 Upon correction of the deficiency reports (punch lists), and acceptance of
all other closeout submittals and certificates, the DESIGNER shall approve a final
application for final payment for each Contractor and forward it to the OWNER.
____ E.18 If DESIGNER is given a role in the Construction Contract Documents
with respect to resolving disputes between the OWNER and the Contractor (or other
parties), the DESIGNER shall participate in such dispute resolution procedures as
necessary in accordance with the terms of the Construction Contract Documents.
F.
Post-Construction Phase. The Post Construction Phase shall commence upon the
issuance of the Certificate of Substantial Completion and, except for the warranty inspection,
shall end when the Project has been fully completed, closed out and accepted by the OWNER.
____ F.1
Upon completion of the Project, the DESIGNER shall revise the Drawings
to conform to the Project as finally constructed, and shall deliver to the OWNER
reproducible record drawings along with an electronic data base containing record
drawing data in accordance with The Town of Cary CAD Guidelines.
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____ F.2
The DESIGNER shall conduct an inspection of the Project thirty (30)
working days prior to warranty expiration and shall provide the OWNER and
Contractor(s) with a written report identifying all defective and deficient work covered
by the Project warranty. The written deficiency report shall be sent to all parties by
Certified Mail within four (4) working days after the date of the Warranty Inspection.
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Attachment E – Additional Services
Any services described in the Agreement as Additional Services shall be considered Additional
Services to be provided to OWNER by DESIGNER or DESIGNER’s Consultants in accordance
with the terms of the Agreement upon execution by OWNER of a Written Amendment
specifying that such services shall be provided. Additionally, the following services, if marked
as included, comprise Additional Services to be performed for the Owner by the DESIGNER or
the DESIGNER’s Consultants, for Additional Compensation, as described in Attachment F.
None Presently Anticipated
____ [Describe Additional Services Contemplated]
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Attachment F – Basic Services Compensation
Following are the percentages of the Total Project Cost that are allocable to each Phase
for which DESIGNER is to perform Basic Services. Payments are not to exceed the stated
percentages of the Total Project Cost for each Phase:
•

Preliminary or Schematic Design Phase

_____________%

•

Design Development Phase

_____________%

•

Construction Contract Documents Phase

_____________%

•

Bidding and Construction Contract Award Phase

_____________%

•

Construction Administration Phase

_____________%

•

Post-Construction Phase

_____________%

Total:

100%
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Attachment G -- Hourly Rates Schedule
[Rate Table as provided in DESIGNER’s Proposal shall be inserted here.]
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Attachment H – Format of Total Project Cost Estimates
[To be negotiated with DESINGER prior to executing Agreement.]
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Attachment I – Insurance Certificate
[Provided by DESIGNER prior to executing Agreement.]
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